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Abstract: 
This thesis’ main research question is whether product labelling law & IP law in the EU are in 
conflict. To achieve this objective this thesis makes use of doctrinal analysis in order to systemize 
legal doctrine, by conducting a systematic analysis of the interplay of primary and secondary 
sources of EU law related to product labelling and IP law, specifically Geographical indications 
(GIs). Besides, this subject counts with a sizeable amount of literature, that works as extensive 
guidance to understand the legal, economic and social for the protection of GIs and creation of 
FOPLS schemes. 
 
Front-of-package nutritional labelling (FOPNL) schemes are regarded as a tool to curb non-
communicable diseases. An EU-wide harmonization of FOPNL scheme is expected by the end of 
2022. The chosen one is likely to be the Nutri-Score. Nutri-Score has as as prime objective to 
provide information to promote sustainable diets, another important and expected objective is 
to incentivize product reformulation. In the case of GIs, product reformulation is not possible, as 
they follow strict traditional production methods. 
 
These two subjects have a common characteristic: both the Nutri-Score and GIs provide 
information to consumers. The Nutri-Score provides information about nutritional quality and 
GIs provide information regarding product quality linked to a particular geographical area.  
 
The main argument of this thesis is that when using FOPNL Nutri-Score concurrently with GI 
labelling this will affect GI foodstuffs. Having identified that this specific subject has not been 
researched, this thesis endeavors to explore and to elucidate what would the effects on GIs be. 
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1. INTRODUCTION  
Among the many effects caused by the Covid-19 pandemic, is its contribution to an even 
poorer diet.1 Paradoxically, in a world where malnutrition is still a problem, obesity is 
considered an epidemic2; worldwide obesity cases have nearly tripled since 1975.3 By 2019 
more than half of the adults in the EU were considered to be overweight (53%).4 This trend 
is especially increasing with children.5 The World obesity atlas observes that it is expected 
that one billion people globally will be living with obesity by 2030.6 In Europe, a fifth of all 
deaths are the result of high BMI.7 Besides, overweight and obesity have significant health, 
societal and economic impact.8 Additionally they are proven to be risk factors for non-
communicable diseases.9 Global healthcare costs, attributable to obesity, were estimated 
to be over USD 990 billion per year in 2019 alone.10 
 
The World Health organization (WHO) has constantly requested countries to create easy 
to understand front-of-pack nutrition labelling (FOPNL) schemes, to help consumers to 
choose healthier and informed alternatives, while simultaneously encouraging industries 
to embrace product reformulation.11 That is why the EU passed the regulation on Food 
Information to Consumers (FIC), to provide information to protect consumers health, so 
they are able to make informed food choices. 12  Food information also includes food 

 
1 Sara de Nucci et al, ‘Public Health response to the SARS-CoV-2 Pandemic: Concern about Ultra Processed Food 
Consumption’ (2022) 11(950), 1. 
2  WHO, ‘Controlling the global obesity epidemic’ (WHO) 
<https://www.who.int/activities/controlling-the-global-obesity-epidemic> accessed 20 January 2022 
3  WHO, ‘Obesity and Overweight’ (WHO, 9 June 2021) 
<https://www.who.int/news-room/fact-sheets/detail/obesity-and-overweight> accessed 20 January 2022 
4 Eurostat, ‘Over half of adults in the EU are overweight’ (Eurostat, 21 July 2021) <https://ec.europa.eu/eurostat/ 
web/products-eurostat-news/-/ddn-20210721-2#:~:text=While%2045%25%20 
of%20adults%20living,body%20mass%20index%20(BMI)> accessed 20 January 2022 
5 WHO, ‘High rates of childhood obesity alarming given anticipated impact of COVID-19 pandemic’ (WHO, 11 May 
2021) <https://www.euro.who.int/en/media-centre/sections/press-releases/2021/high-rates-of-childhood-
obesity-alarming-given-anticipated-impact-of-covid-19-pandemic> accessed 20 January 2022 
6 World Obesity Atlas 2022, ‘New analysis from WHO/Europe identifies surprising trends in rates of overweight 
and obesity across the Region’ (World Obesity Atlas 2022) <https://www.worldobesity.org/resources/resource-
library/world-obesity-atlas-2022#:~:text=The%20World%20Obesity%20Atlas%202022,living%20with%20obes 
ity%20by%202030.> accessed 15 April 2022 
7 World Obesity Federation, World Obesity Atlas 2022 (World Obesity Federation 2022), 46. 
8 ibid 43. 
9 WHO, ‘New analysis from WHO/Europe identifies surprising trends in rates of overweight and obesity across 
the Region’ (WHO, 07 December 2021) <https://www.euro.who.int/en/health-topics/disease-prevention/pages 
/news/news/2021/12/new-analysis-from-whoeurope-identifies-surprising-trends-in-rates-of-overweight-and-
obesity-across-the-region> accessed 20 January 2022 
10 UNICEF, ‘Front-of-pack nutrition labelling of foods and beverages’ (UNICEF, 2021) 
<https://www.unicef.org/media/116686/file/Front-ofPack%20Nutrition%20Labelling%20%28FOPNL%29.pdf> 
accessed 1 June 2022, 1. 
11 WHO, Better food and nutrition in Europe: a progress report monitoring policy implementation in the WHO 
European Region (WHO 2018) 9. 
12 Regulation (EC) No 1924/2006 of the European Parliament and of the Council of 20December 2006 on 
nutrition and health claims made on foods [2006] OJ L 404/9 (Health Claims Regulation), Article 3(1). 
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labelling, 13 like the one found in the back-of-the-pack.14 The FIC regulation ensures that 
this objective is to be achieved while at the same time ensuring the ‘smooth functioning’ of 
the internal market.15 Nonetheless, it also provides that nutrition declaration can also be 
presented by means of graphical forms or symbols, words or numbers16, it also provides 
for information that can be provided in voluntary basis in Article 36.17 Said information 
should not be misleading18, ambiguous or confusing19, and must be based on science20. The 
establishment of an EU-wide FOPNL harmonization is aimed to avoid consumer confusion 
and labelling costs.21 This is expected to happen by the end of 2022, and the possible 
chosen FOPNL is the French Nutri-Score.22 The Nutri-Score is considered under Article 
36 of the FIC regulation, as it provides different information to the one found in the back-
of-the-pack.  
 
This thesis will elaborate mainly on the FOPNL Nutri-Score and its relationship with 
Geographical Indications (GIs), and intellectual property right (IPR). The main objective 
of this thesis is to find out if product labelling law and Intellectual Property in EU Law are 
in conflict. Secondarily, it will also seek to find out if the Nutri-Score is fulfilling the 
requirements of Article 36 of the FIC regulation.  
 
Here is a brief description of these two concepts. First, the Nutri-Score is a summary, color-
coded and graded FOPNL, based on an algorithm, that grades pre-packed food and drinks, 
placing them in one of five categories, ranging from dark green to red (A to E, being A/light 
green the healthiest and E/red the least healthy).23 Its objective is to help consumers to 
choose healthier and informed alternatives, while simultaneously encouraging industries 
to reformulate their products.24 This is when things get complicated for GIs. 

 

 
13 Regulation 1169/2011/EU on the provision of food information to consumers OJ [2011] L 304/18 (FIC 
Regulation) art 1.2. 
14 Commission, ‘Report from the Commision to the European Parliament and the Council regarding the use of 
additional forms of expression and presentation of the nutrition declaration’ COM (2020) 207 final, 2. 
15 FIC Regulation, art 1.1. 
16 Health Claims Regulation, art 35(1). 
17 ibid art 36(1). 
18 ibid art 36(2)(a). 
19 ibid art 36(2)(b). 
20 ibid art 36(2)(c). 
21 D. J. Van Camp and N. H. Hooker, ‘Adoption of voluntary front of package nutrition schemes in UK food 
innovations’ (2010) 112(6) British Food Journal, 588. 
22 European Commission, ‘Which nutrition information is mandatory on food labels?’ (European Commission) < 
https://ec.europa.eu/food/safety/labelling-and-nutrition/food-information-consumers-legislation/nutrition-
labelling_en> accessed 18 January 2022 
23 Chantal Julia and Serge Hercberg, ‘Development of a new front-of-pack nutrition label in France: the five 
colour Nutri-Score’ (2017) 3(4) PHP, 712. 
24 WHO (n 11) 9. 
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Secondly, GIs are IPRs, known for their high standards25, able to reduce information 
asymmetries between the producers and the consumers, by providing the information 
about the products’ geographical origin. 26  The link between the product and its 
geographical origin is very important, as the product’s characteristics such as quality, 
reputation are essentially attributable to it,27 plus its ability to protect heritage and rural 
landscapes.28 Additionally, GIs are seen as a tool to protect traditional knowledge (TK). 
Nonetheless, if the product is substantially modified, TK is lost.29  GIs cannot undergo 
product reformulation. 
 
As we can see, the FOPNL scheme Nutri-Score and Geographical Indications (GIs) have in 
common that both are labels that provide information to consumers. Nonetheless, they 
provide different information. This is the red thread that links these seemingly different 
concepts. This is the basis of the conflict.  
 
Furthermore, in connection with ultra-processed foods, which are responsible for causing 
NCDs according to numerous studies30, besides being considered devoid of nutritional 
value. 31 Reformulation carries potential risks.32 Finally, this thesis provides a comparison 
of between FOPNL and the Tobacco plain package, to observe their differences and 
similarities regarding the balance of public health and trade. 

 
1.1. RESEARCH QUESTIONS 

 
The main research question of this thesis is to assess whether product labelling law 
& IP law in the EU are in conflict. This prospective conflict would be spawned from 
labelling schemes FOPNL, Nutri-Score and GI foodstuffs. From this starting point, 
and in order to provide answer to this main question, this thesis requires to employ 
two sub-groups of questions.  

 
25 Olivier Bonroy and Christos Constantatos, ‘On the Economics of Labels: How their introduction affects the 
functioning of markets and the welfare of all participants’ (2014) 97(1) American Journal of Agricultural 
Economics, 250—251. 
26 Agreement on Trade-Related Aspects of Intellectual Property Rights [1995] (TRIPS Agreement) art 22(1). 
27 ibid art 22(1). 
28 Dev Gangjee, ‘Quibbling Siblings: Conflicts between Trademarks and Geographical Indications’ (2007) 82(3) 
Chicago-Kent Law Review, 1268. 
29 N. Lalitha and Soumya Vinayan, Regional Products and Rural Livelihoods: A study on Geographical Indications 
from India (Oxford 2019) 24—25. 
30 Amelia Marti, ‘Ultra-Processed Foods are not “Real Food” but really affect your health’ (2019) 11(8) MDPI 
<https://www.mdpi.com/2072-6643/11/8/1902> accessed 10 January 2022, 1. 
31 Shuo Wang et al, Public Perception of Ultra-Processed Products: Findings from studies of adults in Brazil and 
Colombia (Vital Strategies 2021), 4. 
32 Gyorgy Scrinis and Carlos Augusto Monteiro, ‘Ultra-processed foods and the limits of product reformulation’ 
(2018) 21(1) Public Health Nutr. 250. 
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First sub-group: Would Nutri-Score harm GIs and how? Can the Nutri-Score and 
GIs be complimentary? Second sub-group, Does Nutri-Score comply with Article 
36 of the FIC regulation? 
 
1.2. RESEARCH METHODOLOGY 

 
This thesis makes use of doctrinal analysis in order to systemize legal doctrine. In order to 
solve legal uncertainties, legal doctrine conducts a systematic overview of principles, rules 

and concepts related to a specific field of law, and their interplay.33 

 
The systematic research process started by analyzing primary sources such as legislation 
regarding labelling in the EU regarding GIs and FOPLSs, aiming to understand how they 
work, and what are their objectives. From there the research process continued regarding 
secondary sources such as an ample number of journals, that helped to learn from the 
previous, existing body of work created by academics and international organizations like 
the EU, FAO, WHO and UN.  
 
This thesis aims to assess the prospective existence of a conflict between labelling law and 

IP law in the EU, and its causes and effects in GIs foodstuffs specifically. This thesis 
is of the opinion that noticing the problem and pointing to its causes, is the 
beginning of solving the problem, but that is as far as this thesis will go to provide 
solutions.  

 
1.3. THESIS STRUCTURE  

 
Chapter 1, introduces the subject, this is followed by research questions, research 
methodology and the present thesis structure. 
 
Chapter 2, section 2.1. refers to FOPNL schemes are needed nowadays, starting from the 
state of nutrition, highlighting what the literature pinpoints as ways for improvement as 
well as critique. Followed by a definition of non-communicable diseases (NCDs), which 
lead us towards the need of FOPNL. This part contains a summary of the efforts regarding 
FOPNL worldwide.  Section 2.2. explores the EU Health Regulation. Firstly, it starts with 

 
33 Jan M. Smits, ‘What is Legal Doctrine? On the Aims and Methods of Legal-Dogmatic Research’ (2015) 
Maastricht European Private Law Institute Working Paper No. 2015/06, 5. 



  
 

11 

EU primary legislation. Secondly, secondary legislation. Thirdly, it elaborates on how an 
EU-wide harmonization of a mandatory FOPNL would happen. These points are closely 
connected to how — and under which circumstances — an EU-wide FOPLS can take place, 
starting with Article 114 TFEU, that explains under which conditions harmonization may 
happen in the EU. Right after we have Article 168 TFEU, regarding the protection of public 
health and its implementation in EU policy. Articles 35 and 36 TFEU, otherwise prohibited 
quantitative restrictions (labelling in this case) may exist in protection of health, thus 
giving space to FOPLSs. In short, these three articles express three things. First, that an 
EU-wide harmonization can occur. Second, EU law harbors health. Third, labelling may 
occur to protect public health. 
 
The next point is related to secondary EU law related to labelling in protection of health. 
Namely, the Regulation (EC) No 1924/2006 (The health claims Regulation) and 
Regulation (EU) No 1169/2011 (Food information to consumers (FIC)), both important 
bases for the establishment and regulation of the upcoming harmonization of FOPLS in 
the EU. Something remarkable in the FIC regulation is its Article 36, this is one of the most 
important articles in relation to FOPNL Nutri-Score, and consequently important part of 
the justification of this thesis’ arguments. It establishes that besides what is expressed in 
Article 35, there are other forms of information provided on a voluntary basis, different to 
the one expressed by Back-of-package information. Article 36 provides that said 
information should not be misleading and confusing and based on scientific data. This 
also includes Directive 2014/40/EU (The Tobacco Products Directive (TPD)), as an 
example of EU regulation aimed to ensure public health protection by establishing tobacco 
packs present health warnings. The last point puts together the two previous points of how 
an EU-wide compulsory FOPNL would take place. Section 2.3. aims to provide an overview 
of existing FOPNL worldwide, which leads to another overview of the Nutri-Score. Section 
2.4. is important as its objective is to showcase the main known impacts caused by FOPNL 
schemes, namely in product reformulation, impact on internal market and effects on diet 
and health. 
 
Chapter 3, section 3.1. provides definitions related to GIs, chronologically, as if to provide 
an orderly overview of the development of this area of IPL. The subsections end with 
arguments for protection of GIs, this part is gathers years of research made by well-known 
scholars who have studied this subject in length. Their knowledge is very inspiring and 
illustrative, as it observes the GIs from many angles, namely regarding them as tools for 
rural and sustainable development, their relation to cultural heritage, traditional 
knowledge, and health and its economic and commercial value. In section 3.2. three means 
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of protection are reviewed — the sui generis system, certification, and collective marks, 
including a comparison among these last two. And lastly administrative schemes and 
unfair competition laws. Section 3.3. focuses on international law, making a short 
summary of the international law regarding the protection of GIs, called development of 
GIs, from Paris to TRIPS, where it is possible to review once again the different names that 
are used when referring to GIs. It also includes a review of EU law related to GIs as EU 
quality schemes, bringing the few highlights of Regulation (EU) No 1151/2012. Section 3.4. 
elaborates on controversy, bringing forward two very hot topics, namely the relation and 
differences between geographical indications and trademarks, regarded as a form to 
understand further GIs, by comparing them to Trademarks, followed by EU vs. US 
perspectives regarding GI, this is a very interesting topic, that not only showcases two 
different ways of protecting GIs but also cultural differences that shape the law. 
 
Chapter 4 brings the two main subjects of this thesis together, the likely conflict between 
GIs and Nutri-Score, despite the necessary inclusion of public health. Section 4.1. explains 
further about the possible conflicts in two points. First, it is possible to understand why 
product reformulation is such a taxing subject regarding GIs. This issue has been observed 
and recognized by the EU, but seemingly disregarded, due to lack of literature on the 
subject. Nonetheless, it was possible to find out what would prospectively happen in case 
GIs “had” to be reformulated and what would happen if they were not. Also, in this 
subsection a parallel is made among GIs, that cannot be reformulated and products that 
can, namely ultra-processed foods. Ultra-processed foods are a subject that can convey a 
new angle of product reformulation.  
Secondly, consumer confusion, arising from the concurrent use of GI and Nutri-Score 
labeling, is also an under-explored subject, and very likely to happen, especially when both 
labeling provide two different messages to the consumer. Section 4.2. approaches the likely 
effects on GIs. Section 4.3. explores the balance between public health and trade, for that 
purpose there is a comparison between big food and big tobacco, to elaborate further on 
what has been explored in the comparison between GI foodstuffs and ultra-processed 
foods. Here it is possible to observe the very deep similarities between these two big 
industries. This leads to taking a closer look beyond the Tobacco plain packaging (TPP) 
case, which turned into a trend, and its comparison with FOPNL. The chapter ends with a 
short comparison between TPP and FOPNL, this time as examples of nudge, a “persuasive, 
smart and choice preserving instrument”. Followed by a short overview of the relation 
between public health and Nutri-Score.  
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In conclusion, there is evidence that hints towards a prospective conflict between product 
labelling law and IP law in the EU. Firstly, GI foodstuffs are not able to obtain a better their 
rating from Nutri-Score, as they cannot be reformulated, as other products do – ultra-
processed ones for example. This would cause economic loss to the producers of GIs, 
especially SMEs, thus affecting rural communities for example.  
 
Second, Nutri-Score’s strong characteristics: being easy and simple to understand, would 
backfire, as the ratings it provides leave a lot of leeway for consumers to make their own 
assumptions of a product being positive or negative, that deviates from what originally 
Nutri-Score seeks to convey – which is to inform if a product is more or less good to health 
– this can impact negatively the image of GI product. Besides it would affect the GI capacity 
to communicate the characteristics of the products defined as GI foodstuffs. At which point 
organizations that represent GI products would be able to use their capability to protect 
their products of measures that have the risk of being detrimental to the image of GI 
products, as provided by the Quality Schemes regulation. 
 
Thirdly, when the GIs and Nutri-Score are used concurrently, this would possibly create 
consumer confusion. In this case the Nutri-Score would not fulfill the requirements 
presented by Article 36 of the FIC regulation, that require that information should not be 
misleading, ambiguous, or confusing. In that perspective, there is a real possibility for 
ambiguous information arising from the two different sets of information.  
 

2. DEVELOPMENT OF FOPNL 
 

2.1. FOPNL JUSTIFICATION 
 

2.1.1. Nutrition nowadays 
 
The Global Panel on Agriculture and Food Systems, presents  key legal means on how 
to deliver a high-quality diet, to avoid, inter alia, non-communicable diseases, while 
not undermining the environmental cost to produce it.34 Nowadays diets around the 
world include a big amount of ultra-processed foods, high in sugar, salt and calories.35 
Additionally, it is important to consider that a transformation towards a healthy diet 

 
34 Global Panel on Agriculture and Food Systems for Nutrition, Food Systems and Diets: Facing the challenges of 
the 21st century (Global Panel on Agriculture and Food Systems for Nutrition 2016) 24. 
35 FAO, The Nutrition and Health Potential of Geographical Indication Foods (Food and Agriculture Organization 
of the United Nations 2021) 8. 
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based on a sustainable food system is not an option anymore, but a must.36 A study 
published in 2019 by the Lancet in 2019 finds that “unhealthy and unsustainably 
produced food poses a global risk to people and the planet”.37 Global shifts towards 
unhealthy diets, characterized by foods that are rich in calories and heavily processed, 
the study finds, are due to urbanization, economic development and inadequate 
accessibility to nutritious food”. 38 Findings inform that 60% of the daily energy intake 
comes from packed foods in both the UK and the USA.39 
 
On the other hand, the GBD has found that while the policy focuses on the reduction 
of substances like sodium, sugar and fat from diets, a more effective approach could be 
based in the promotion of other foods that would enrich one’s diet40, complimented by 
the access to subsidies, education, and evidence-based programs.41 

 
Approaches to improve nutrition are based on the premise that dietary habits 
are decided by oneself solely, but in reality many factors influence us, such as 
environmental and sociocultural factors, that are in turn, modeled by 
agricultural policies and the food industry’s production practices, to cite a few.42 
Putting personal gustatory taste aside, the food industry’s trial and error of 
products has not depended on fat, salt or sugar content, but the mastery in 
which these foods are packaged, made available and marketed.43 All of these 
factors can be used to influence food selection.44 Francesco Branca remarks that 

there are other ways in which the food environment could be improved, these 
structural actions, besides the use of an interpretive FOPNL, could include for example 
the implementation of a ban on industrially produced trans fats, taxes on sugar 
sweetened beverages or unhealthy food,  among others.45 

 

 
36 Walter Willett et al, ‘Food in the Anthropocene: the EAT-Lancet Commission on healthy diets from sustainable 
food systems’ (2019) 393(10170) Journal of Agricultural Economics, 448. 
37 ibid. 
38 Walter Willett et al (n 36) 448. 
39 Undine Lehmann et al, ‘Nutrient profiling for product reformulation: public health impact and benefits for the 
consumer’ (2017) 76(3) Proc Nutr Soc. 262. 
40 Including fruits, vegetables, whole grains, nuts and seeds and seafood. 
41 GBD 2015 Risk Factors Collaborators, ‘Global, regional, and national comparative risk assessment of 79 
behavioural, environmental and occupational, and metabolic risks or clusters of risks, 1990–2015: a systematic 
analysis for the Global Burden of Disease Study 2015’ (2016) Circulation 388(10053) 1709. 
42 Dariush Mozaffarian, ‘Dietary and Policy Priorities for Cardiovascular Disease, Diabetes, and Obesity: A 
Comprehensive Review’ (2016) 133(2) Circulation, 209. 
43 ibid. 
44 Ibid. 
45 Francesco Branca et al, ‘Transforming the food system to fight non-communicable diseases’ (2019) BMJ 
364(1296) 28. 
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The High-Level Panel of Experts on Food Security and Nutrition (HLPE) highlighted 
numerous studies that suggest that branding foods as healthy or unhealthy based on 
their nutrient composition is not a settled issue. Being that all food when consumed in 
moderation, can be part of a healthy diet.46 

 
Geographical indications may have a role to play here. FAO brings forward GIs as 
potential contributors to healthy diets, able to address key factors such as rural 
development among others.47 The FAO also observes that the nutritional value of GIs 
needs to be discussed in literature.48 

 
The prospective role of traditional food systems has also been taken into consideration 
by the HLPE49, among others, as a pathway towards a more sustainable food system.50  
Since consumers are increasingly interested in food quality, there is growing interest 
in functional foods that may be health-promoting.51 This could indeed be a possible 
opportunity for GIs to fill this gap. HLPE also finds that there is a current push away 
from a nutrient specific approach towards a holistic approach, that in turn examines 
the overall dietary patterns52 

 
2.1.2. Non-communicable Diseases 

 
Non-communicable diseases (henceforth NCDs) including cardiovascular diseases, 
diabetes, cancer, and chronic respiratory diseases53 compose 63% of deaths worldwide 
54, and are characterized for their long duration and slow progression.55 The way to 
stop them seems very straightforward. It revolves around the reduction of their four 
major risk factors — reducing tobacco, alcohol consumption, physical inactivity, and 
unhealthy diets. 56  Nonetheless, these depend on risk factors that can be non-
modifiable and modifiable. The former englobes risk factors linked with unalterable 
characteristics including age, sex, and genetics and can affect and partially determine 

 
46 HLPE, Nutrition and food systems: A report by the High Level Panel of Experts on Food Security and Nutrition 
of the Committee on World Food Security (HLPE 2017) 33. 
47 FAO(n 35) 9. 
48 ibid 9. 
49 HLPE (n 46). 
50 ibid 41. 
51 ibid 99. 
52 ibid 33. 
53 CDC, ‘About Global NCDs’ (Centers for Disease Control and Prevention) <https://www.cdc.gov/globalhealth/ 
healthprotection/ncd/global-ncd-overview.html#:~:text=Noncommunicable%20diseases%20(NCDs)%2C%20 
such,all%20communicable%20disease%20deaths%20combined.> accessed 12 January 2022 
54 David E. Bloom et al, The Global Economic Burden of Non-communicable Disease (Geneva: Economic Forum 
2011) 6. 
55 ibid 8. 
56 WHO, ‘Noncommunicable diseases’ (WHO) <https://www.who.int/health-topics/noncommunicablediseases 
#tab=tab_1> accessed 12 January 2022 
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treatment approaches57. While, on the other hand, in accordance with the WHO, the 
latter include poor diet, physical inactivity, tobacco consumption and alcohol 
consumption58. So, achieving a reduction of these major risk factors could be harder 
than it sounds, given that NCDs can be shared as social habits.59 From a total of 41 
million people dying of NCDs every year, more than 15 million are between 30 to 69 
years of age.60 The vast majority of these human losses happen in low- and mid-income 
countries.61 
 
There is yet another tangent to the problem. Obesity and overweight are expensive for 
national budgets, as they carry direct and indirect costs.62 It is observed that between 
2011 and 2030, healthcare expenditure, reduced productivity, and lost capital as an 
outcome of chronic diseases will cause 17,3 trillion USD in cumulative loss.63 
 
Bloom rightfully objects that the term is inaccurately used as it includes diseases that 
are caused by infection, such as different types of cancer. Up to one fifth of cancers is 
said to be caused by infection.64 Another factor to take into consideration is that NCDs 
may be only a part in a chain of events. Its causes and effects can often be passed down 
from one generation to the next: for example it can impair fetal development.65 

 
2.1.3. The need of FOPNL 

 
Mandatory back-of pack information is very useful in providing detailed nutritional 
information.66 However, it offers limited aid when choosing among a large variety of 
products, which makes FOPNL schemes a good complement for it. 67  This was 
recognized back in 2004, when the WHO proposed FOPLS as a comprehensive policy 
measure to improve diet and health, important tools against the global epidemic of 
obesity and NCDs.68 Nonetheless, FOPLS had already been around for quite some time. 

 
57 David E. Bloom et al (n 54) 9. 
58 ibid. 
59 ibid 8. 
60 World Health Organization, ‘Noncommunicable diseases’ (WHO, 13 April 2021) <https://www.who.int/news-
room/fact-sheets/detail/noncommunicable-diseases> accessed 22 March 2022 
61 ibid. 
62 HLPE (n 46) 54. 
63 Dariush Mozaffarian (n 42) 187. 
64 David E. Bloom et al (n 54) 8. 
65 ibid 11. 
66 For example, for people with specific diets such as lactose intolerant, vegan, or gluten free. 
67 WHO, Manual to develop and implement front-of-pack nutrition labelling (World Health Organization 2020) 8. 
68 Rebecca Kanter et al, ‘Front-of-package nutrition labelling policy: global progress and future directions’ (2018) 
21(8) Public Health Nutrition, 1399. 
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The first FOPLS was created in Sweden in 199469, the Keyhole label (Nyckelhålet), that 

continues to be in use.70 Finland created its own Sydänmerkki in 1997.71  

 
It is also important to point out that, ab initio, the implementation of nutrition 
labelling schemes on pre-packaged products has been carried out on a voluntary 
basis.72 Nonetheless, this could change at EU level by the end of 2022. As, within the 
structure of the European Green Deal the European Commission launched the Farm 
to Fork strategy in 2019. Among its goals is to make ‘systems fair, healthy and 
environmentally-friendly’.73  One of its objectives is to take actions to help consumers 
in choosing a sustainable diet. To achieve this purpose the introduction of an EU wide 

harmonization of Front-of-package seemed pertinent. 74  The upcoming EU-wide 
FOPLS is meant to be applied to pre-packaged foods and drinks.75  The objectives of 

FOPLS may vary from informing the consumer or going as far as to communicate 
evaluative judgements.76  Most of FOPLSs are evaluative/interpretative and, at the 
same time, aimed to be summary indicators or nutrient specific. Nonetheless, a 
common point in all of them is that they are based on nutrient profiling models.77 There 
is more detailed information about other types of FOPLSs in existence in later sections. 
 

2.2. EU HEALTH REGULATION  
 

2.2.1. Primary Law 
 
This part will elaborate on three points. First, EU primary legislation. Second, 
secondary legislation. Third, elaborates on how an EU-wide harmonization of a 
mandatory FOPNL scheme would happen. All these points are connected closely to 
how and under which circumstances an EU-wide FOPLS can take place. 

 
2.2.1.1. Article 114 TFEU – Grounds for harmonization 
 

 
69 Since then, introduced in Norway and Iceland. 
70 Swedish Food Agency, Report: A qualitative study concerning the Keyhole’s influence over 25 years on product 
development (Ipsos 2015) 6. 
71 Sydänmerkki, ‘Sydänmerkki: Sydänmerkki auttaa valinnoissa’ (Sydänmerkki) 
<https://www.sydanmerkki.fi/sydanmerkki/> accessed 22 March 2022 
72 Rebecca Kanter et al (n 68) 1399. 
73 European Commission, ‘Farm to Fork Strategy’ (European Commission) <https://ec.europa.eu/food/horizo 
ntal-topics/farm-fork-strategy_en> accessed 18 January 2022 
74 Commission (n 14) 20. 
75 IGD, ‘Front of pack labelling around the world’ (IGD, 16 January 2020) <https://www.igd.com/articles/article-
viewer/t/front-of-pack-labelling-around-the-world/i/23126> accessed 10 January 2022 
76  WHO (n 67) 8. 
77 Commission (n 14) 19—20. 
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This article is utterly important in relation to the achievement of the single 
market, as it provides legal basis for legislation regarding it. 78  (see 
discussion at Chapter 4, part 4.1.1.) There are two limitations to the usage of 
this article.79 First, it can be used when no other specific legal basis applies, 
meaning that we are in fact dealing with a general provision that is a residual 
legal basis.80 Second, is that the measures adopted under Article 114 TFEU 
must be for approximation of laws (also known as harmonization). 81 
Naturally, many directives have been adopted under Article 114 TFEU.82  

 
2.2.1.2. Article 168 TFEU  
 
Article 168 of the Treaty on the Functioning of the European Union (TFEU) 
provides for the protection of Public Health. As an outcome of it, the 
European Safety Agency (EFSA) was established in 2002.83  
The importance of health policy is recognized by means of Article 168(1) by 
setting forth the insurance of a high level of human health protection, 
expressed as follows “shall be insured in the definition and implementation 
of all Community policies and activities”.84 
 
2.2.1.3. Article 35 and Article 36 TFEU 
 
Article 35 TFEU, expresses that quantitative restrictions on exports and 
measures of equivalent effect are prohibited in MSs. Additionally, Article 36 
TFEU, indicates that neither article 34 or article 25 would preclude 
prohibitions or restrictions on imports in relation to, among many other, 
the protection of health. Said prohibitions would not constitute means of 
arbitrary discrimination or disguised restriction on trade. 

 
 
 
 

 
78 Damian Chalmers et al, European Union Law (2nd edn, Cambridge 2010) 686. 
79 Catherine Barnard, The Substantive Law of the EU: The Four Freedoms (5th edn, Oxford 2016) 559. 
80 ibid 570. 
81 Catherine Barnard (n 79) 558—559. 
82 ibid 559. 
83 European Parliament, ‘Public Health’ (EP) <https://www.europarl.europa.eu/factsheets/en/sheet/49/publichealt 
h#:~:text=The%20Treaty%20on%20the%20Functioning,1)%20of%20the%20TFEU).> accessed 20 March 2022  
84 Consolidated version of the Treaty on the Functioning of the European Union [2012] OJ C326/01 (TFEU) art 
168(1).  
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2.2.2. Secondary Law 
 

2.2.2.1. Health Claims Regulation  
 

The times when tobacco and alcohol were advertised as being the best for old and 
young, an aid to lose weight, as a means for a healthier skin, supported by doctors, 
or scientific evidence in printed advertisement, tv or radio are a thing from the past. 
 
Before this EU harmonization was implemented, there were some voluntary 
schemes in MSs such as Finland, Sweden, the Netherlands and the UK. 85 Even 
more, comparable regulations were already in place in Japan since 1991, called the 
FOSHU system.86 FOSHU was created for the promotion of health or special health 
uses by helping consumers control specific health conditions, like high blood 
pressure or cholesterol.87 

 
Once the Regulation (EC) No 178/2002 established the Food Safety Authority 
(EFSA)88 that lay down procedures in relation to food safety was set in place, other 
legislations were implemented in order to “bring coherence” to the corpus of 
legislation, encompassing aspects of food products from “farm to table”. 89 This 
specific Regulation was part of 84 legislative proposals in the reform of the food 
law of the EU.90  Regulation (EC No 1924/2006) that came into force in 2007 
(hereafter The Health Claims Regulation) was created to protect consumers.91 It is 
meant to complement the general principles of Directive 2000/13/EC.92   
 
It regulates all nutrition and health claims made in commercial communications, 
but not to non-commercial communications.93  It calls for scientific substantiation 
as the main aspect for the use of nutrition and health claims and justification in 
claims made by food business operators.94  As foods that may be perceived by 
consumers as having nutritional, physiological or other health advantages over 

 
85 J. L. Buttriss, ‘Nutrition and health claims in practice’ (2015) 40(3) British Nutrition Foundation Nutrition 
Bulletin, p 211.  
86 Alie de Boer, ‘Fifteen Years of Regulating Nutrition and Health Claims in Europe: The Past, the Present and the 
Future’ (2021) 13(5) MDPI <https://www.mdpi.com/2072-6643/13/5/1725> accessed 2 February 2022, 2. 
87 Ministry of Health, Labour and Welfare, ‘Food for Specified Health Uses (FOSHU)’ (Ministry of Health, Labour 
and Welfare) <https://www.mhlw.go.jp/english/topics/foodsafety/fhc/02.html> accessed 10 June 2022 
88 EFSA is in fact the authority in charge of providing a scientific opinion about the Nutri-Score, it did so recently 
in March 2022. 
89 Commission, ‘Food Safety’ (White Paper) COM (99) 0719 final, 12 January 2000. 
90 ibid. 
91 Health Claims Regulation, preamble 1.  
92 Health Claims Regulation, preamble 3.  
93 Health Claims Regulation, preamble 4. 
94 Health Claims Regulation, preamble 16. 
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similar or other products to which such nutrients and other substances are not 
added. 95 
 
A nutrition claim is defined as any claim that states, suggests or implies that food 
has a particular beneficial nutritional property.96 This does not mean that nutrition 
claims should not be used, but it puts forward what should not be used in a claim. 
Claims may be used in labelling, presentation, and advertising of foods97, citing 
some examples of how health claims should not be false or misleading 98  : 
generating doubt on safety or nutritional adequacy of other foods.99 Encouraging 
or condoning consumption of a food in excess 100 , refer to changes in bodily 
functions that could provoke fear.101 

 
J.L. Buttriss cautions about how SMEs could be affected, as they are expected to 
commit equally to this regulation as much as big names in the food industry.102 
Some SMEs do not have specialists in personnel, (be it in nutrition, or in-house 
regulatory affairs experts) so how are they expected to come up with a claim 
application in line to what is expected by this regulation? 103 

 
Consumer understanding of Claims means that while evidence holds that FOPLSs 
seem to be able to support identification of healthier products, there are many 
undetermined issues floating. Namely, it is unknown if consumers can distinguish 
between different types of claims on food, and how these claims are able to 
influence purchasing decisions and consumption.104 

 
So, does the health claims regulation limit business operators’ ability to fully use 
their IP assets? Ignacio Carreño and Eugenia Laurenza answer this question in the 
affirmative. The authors remark that a general prohibition of brand-specific claims 
seems to reach beyond the objective of the Health claims regulation. 105  They 
substantiate that, first, when profiles are adopted certain trademarked products 

 
95 Health Claims Regulation, preamble 9.  
96 Health Claims Regulation, art 2(4). 
97 Health Claims Regulation, art 3. 
98 Health Claims Regulation, art 3(a). 
99 Health Claims Regulation, art 3(b). 
100 Health Claims Regulation, art 3(c). 
101 Health Claims Regulation, art 3(e). 
102 J. L. Buttriss (n 85) 219.  
103 ibid.  
104 Alie de Boer (n 86) 11. 
105 Ignacio Carreño and Eugenia Costanza Laurenza, ‘The Interface between nutrition and health claims and EU 
trademark law’ in Alberto Alemanno and Enrico Bonadio (eds), New Intellectual Property of Health (Edward 
Elgar 2016) 159. 
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which are deemed unhealthy, are not able to carry nutrition or health claims 
anymore.106 Nonetheless, while lately very few health claims have been approved, 
the EFSA has not established a causality and causal relationship between the 
consumption of a substance and a health condition.107 

 
- Nutrient Profiling System 

 
There is a strong link between nutrient profile (NP) models and FOPs schemes 
because most FOPL are based on them. This concept is also used in this regulation 
regarding nutrition and health claims108 . NPs are intended for the purpose of 
avoiding a situation where nutrition or health claims mask the overall nutritional 
status of food products, in the sense that it could be misleading for customers. At 
the same time, NPs should be based on ‘generally accepted scientific evidence’, 
while harboring space for product innovation, but also considering the ‘variability 
of dietary habits and traditions’.109 Broadly speaking, the goal of a NP is to assess 
products based on their nutrient content.110 

 
The WHO defines an NP as “the science of classifying foods according to their 
nutritional composition”. 111  While, the EFSA defines an NP as the nutritional 
composition of a food or diet, whereas ‘nutrient profiling’ is the classification of 
foods based on their nutritional composition for certain purposes, such as product 
reformulation, regulation of health claims informed dietary choices, among 112 
other applications, such as nutrition education and restriction of advertising to 
children.113  
 
Nutrient profiles will vary depending on FOPNL schemes that they are used with.  
Each FOPLS sets a threshold for nutrients — the understanding of this 
characteristic will be important further on in this work as this could be the reason 
why some FOPNL schemes are able to “understand” food systems of different MSs 

 
106 Ignacio Carreño and Eugenia Costanza Laurenza (n 105) 158. 
107 ibid. 
108 Commission (n 14) 19-20. 
109 Health Claims Regulation, preamble 11. 
110 Undine Lehmann et al (n 39) 255—256. 
111 WHO (n 67) 12. 
112 EFSA NDA Panel, ‘Scientific advice to nutrient profiling for the development of harmonized mandatory front-
of-pack nutrition labelling and the setting of nutrient profiles for restricting nutrition and health claims on foods’ 
(2022) 20(4) EFSA, 1. 
113  European Food Safety Authority, FAQs (EFSA 2021) ‘FAQs on EFSA’s scientific advice related to nutrient 
profiling for harmonized front-of-pack labelling and restriction of claims on foods 
<https://www.efsa.europa.eu/sites/default/files/topic/faq-nutrient-profiling-mandate.pdf> accessed 28 January 
2022 
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— organizing foods in accordance on some levels (interpretive nutrient-based 
system), or use algorithms that measure the overall nutrition profile (interpretive 
summary indicator systems).114 
 
The health claims regulation observes that the objective of nutrient profiles is to 
avoid situations where nutrition or health claims conceal the nutritional status of 
a food product, as this could mislead consumers when trying to make healthy 
choices.115 Besides, they should be based in accepted scientific data116, and allow 
product innovation.117 Another important characteristic of a nutrient profile is that 
it should take into account the variability of dietary habits and traditions, and the 
fact that individual products may have an important role in the context of an overall 
diet.118 
 
So, can we say that all FOPNL schemes, —or at least the Nutri-Score algorithm goes 
in line with the above mentioned? Does the Nutri-Score Nutrient profile produced 
by the algorithm take into consideration the variability of dietary habits and 
traditions?  

 
2.2.2.2. Regulation on Food Information to Consumers  

 
According to Regulation (EU) No 1169/2011 (FIC Regulation), its general objective 
is to provide information to protect consumers’ health, so they are able to make 
informed food choices.119 The FIC Regulation requires that pre-packaged foods 
bear a nutrition declaration, often provided in the back-of-the-pack.120 Said food 
information should appear directly on the package or on an attached label in case 
of prepacked food.121 Food information should accompany any food be it intended 
for supply consumers or to mass caterers. 122 
 
Consequently, in order to facilitate comparison between products, the mandatory 
nutrition declaration should be expressed in 100g or 100ml amounts.123 Besides, 

 
114 WHO (n 67) 12. 
115 Health Claims Regulation, preamble 10. 
116 Health Claims Regulation, art 4. 
117 Health Claims Regulation, preamble 10. 
118 Health Claims Regulation, preamble 10. 
119 Health Claims Regulation, art 3(1). 
120 Commission (n 14) 2. 
121 Health Claims Regulation, art 12(2). 
122 Health Claims Regulation, art 6. 
123 Health Claims Regulation, art 32. 
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the information provided should include the energy value124, and additionally the 
amount of fat, saturates, carbohydrate, sugar, protein and salt.125  
 
Criteria regarding additional forms of expression and presentation are provided for 
in Article 35, the nutrition declaration can be presented using “graphical forms or 
symbols, in addition to words or numbers”.126 In order to utilize aforementioned 
forms; first, they must be based in scientific valid consumer research and are not 
misleading.127 Second, as result of consultation of a wide range of stakeholders.128 
Third, their aim is to facilitate consumer understanding.129 Fourth, supported by 
scientifically valid evidence.130 Fifth, based on reference intakes.131 Sixth, they are 
objective and non-discriminatory. 132  Seventh, their application does not create 
obstacles to the free movement of goods. 133 

 
On the other hand, Article 36 of the FIC regulation also provides for 
information that is provided on a voluntary basis.134 In that case it must 
meet the following requirements: it shall not be misleading135, ambiguous or 
confusing136, and be based on relevant scientific data where appropriate. 137 

 
Concerning Exempted foods, the regulation exempts certain specific foods, 
listed in the Annex V, such as single ingredient unprocessed products, a 
variety of teas, herbal and fruit infusions, vinegars, unsurprisingly enough, 
water intended for human consumption that have as sole added ingredients 
carbon dioxide and/or flavorings, and lastly single ingredient processed 
products, that have only gone through maturing process138. 

 
- Report from the commission  
 

 
124 Health Claims Regulation, art 30(1)(a). 
125 Health Claims Regulation, art 30(1)(b). 
126 Health Claims Regulation, art 35(1). 
127 Health Claims Regulation, art 35(1)(a). 
128 Health Claims Regulation, art 35(1)(b). 
129 Health Claims Regulation, art 35(1)(c). 
130 Health Claims Regulation, art 35(1)(d). 
131 Health Claims Regulation, art 35(1)(e). 
132 Health Claims Regulation, art 35(1)(f). 
133 Health Claims Regulation, art 35(1)(g). 
134 Health Claims Regulation, art 36(1). 
135 Health Claims Regulation, art 36(2)(a). 
136 Health Claims Regulation, art 36(2)(b). 
137 Health Claims Regulation, art 36(2)(c). 
138 FIC Regulation, Annex V. 



  
 

24 

This report expressly requested by Article 35(3) of the FIC regulation, had three 
main objectives. First, inform about the use of additional forms of expression and 
presentation. Second, their effect on the internal market. Third, to gather 
information towards a possible future of FOPNL harmonization. The last version 
of this report was presented in 2020. 
The report does a good job in making a comprehensive review of FOPLS in 
existence worldwide. Although it falls short in areas such as the likely effects on 
products that cannot be reformulated such as GI foodstuffs. 

 
- EFSA Panel on Nutrition Opinion 

 
The advice requested from EFSA was relates to the need for scientific advice related 
to nutrient profiling for the development of FOPLS.139 Following a few important 
points from EFSA’s opinion. 
 
One of the most important points mentioned in EFSA’s opinion states that 
thresholds established by FOPNL systems matter, as if these change the 
assessment of food will change. In this regard, EFSA observes that a criterion 
should be added concerning the “level of processing of food” in order to consider 
their effects on overall health.140   

 
The panel makes clear that it is not requested of them to develop a nutrient-
profiling model or provide advice on current profiling models.141  It reiterates that 
this is a task for the EC, besides the establishment of nutrient profiling models. 142 
In turn, what is expected from them is to provide advice on scientific 
considerations, that includes, the relationships among nutrients and non-nutrients, 
food groups and chronic diseases that are related to diet.143 
 
Besides, it explains the three typical approaches for the application of nutrient 
profiling criteria. These being, first, applying nutrient criteria. Second, applying 
nutrient profiling criteria, by setting threshold, dividing nutrients in categories or 

 
139 EFSA NDA Panel (n 112), 1. 
140 Eat Europe, ‘Nutrient Profiles: EFSA cautiously avoids to give an opinion on the Nutriscore’ (Farm Europe, 06 
May 2022) < https://www.farm-europe.eu/news/nutrient-profiles-efsa-cautiously-avoid-to-give-an-opinion-on-
the-nutriscore/> accessed 12 May 2022  
141 EFSA NDA Panel (n 112) 9. 
142 ibid. 
143 ibid. 
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endorsement logos. Third, the application of algorithms that lead to a consolidated 
score.144 

 
2.2.2.3. Tobacco Product Directive at the EU 

 
The Tobacco Products Directive 2014/40/EU (TPD) aims to improve the 
functioning of the internal market for tobacco products, as well as ensuring 
a high level of public health protection for the citizens of the EU.145 A health 
warning is defined as a warning concerning the adverse effects on human 
health of a product or other undesired consequences of its consumption.  
These include text warnings, combined health warnings, general warnings, 
and information messages. 146  The Directive puts forward that each unit 
packet of a tobacco product shall present health warnings147, at the same 
time, MSs should ensure that said health warnings are irremovably printed, 
indelible and fully visible.148 
 
Delhomme observes that market legislation is not always infallible to create 
social policies.149 A supporting point for his argument is the fact that some 
MSs have introduced plain packaging regulations while others have not, 
confirming a latent limited harmonizing power of the Directive150 

 
2.2.3. Harmonization: Future of an EU-wide FOPLS 

 
Not only organizations such as the European Heart Network (EHN) 151 , European 
Academy of Paediatrics and the European Childhood Obesity group152 support the 

 
144 EFSA NDA Panel (n 112) 6. 
145 EC, ‘Revision of the Tobacco Products Directive’ (European Commission) 
<https://health.ec.europa.eu/tobacco/product-regulation/implementing-tobacco-products-directive-directive-
201440eu/revision-tobacco-products-directive_en> accessed 2 May 2022 
146 Directive 2014/40/EU of the European Parliament and of the Council of 3 April 2014on the approximation of 
the laws, regulations and administrative provisions of the Member States concerning the manufacture, 
presentation and sale of tobacco and related products [2014] OJ L127/1 (Tobacco Products Directive) preamble 2. 
147 Tobacco Products Directive, Article 8(1). 
148 Tobacco Products Directive, Article 8(3). 
149 Vincent Delhomme, ‘Internal Market as an Excuse: The Case of EU Anti-Tobacco Legislation’ (College of 
Europe, 2017) <http://aei.pitt.edu/92683/1/case_note_2_2017_vincent_delhomme.pdf> accessed 8 May 2022 
150 ibid.  
151 European Heart Network, ‘Front-of-pack (FOP) nutrition labelling – European Heart Network position’ 
(2020) EHN <https://www.eurofir.org/wp-content/uploads/2020/07/EHN-position-on-front-of-pack-
nutrition-labelling-final-version-2.pdf> accessed 26 March 2022, 8. 
152 Katarzyna Dereń et al, ‘Front-Of-Pack Nutrition Labelling: A Position Statement of the European Academy of 
Paediatrics and the European Childhood Obesity Group’ (2021) 77(1) Annals of Nutrition and Metabolism, 27. 
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establishment of an EU-wide simplified FOPLS. 153  To agree on one proposal that 
gathers all the characteristics, that is easy to understand, without being subjective 
taking in consideration the different eating habits and preferences is challenging.154 
 
Also, why are they not yet mandatory in any EU MS? Indeed, while there are many 
FOPLS in the EU they are still not mandatory in any MS. Nonetheless, the Nutri-Score 
is used on voluntary basis in France, Belgium, Spain, Germany, Luxembourg, and 
Netherlands.155 To have a mandatory FOPLS in a MS would create a barrier to trade.156 
Nonetheless this could be justified by Article 36 TFEU on protection of health grounds.  

 
The Nutri-Score would be a good option, as it fulfills various requirements. As it is 
simple and easy to understand, besides it is aided by a good use of symbols and 
colors. 157  One of its important shortcomings is that it is not based on a uniform 
reference amount, but rather on portion sizes.158 Alie de Boer, considers that while now 
the Nutri-Score is very much a possible option for the mandatory harmonization of an 
EU-wide FOPLS, its effectiveness is also highly debated, and scientific consensus is yet 
to be obtained.159 
 

2.3. TYPES OF FOPNL & NUTRI-SCORE  
 

2.3.1. Types of FOPNL 
 

More than 40 countries are currently using some model of FOPLS.160 Some countries 
have made their FOPLS compulsory while others have chosen to remain voluntary.161 
FOPLSs can be divided by the amount of information they provide to consumers. For 
instance, regarding the level of interpretation they can be divided in two categories.162  

 

 
153 European Heart Network (n 151) 8. 
154 Eat Europe, ‘Nutrient Profiles: EFSA cautiously avoids to give an opinion on the Nutriscore’ (Farm Europe, 06 
May 2022) <https://cms.law/en/che/publication/consumer-products-newsletter201> accessed 10 May 2022  
155 Nutri-Score blog, ‘Call from European scientists to implement Nutri-Score in Europe, a simple and transparent 
front-of-pack food label with rigorous scientific support, intended to guide dietary choices and thus contribute to 
chronic disease prevention’ (Nutri-Score blog, 16 March 2021) <https://nutriscore.blog/2021/03/16/call-from-
european-scientists-to-implement-nutri-score-in-europe-a-simple-and-transparent-front-of-pack-food-label-
with-rigorous-scientific-support-intended-to-guide-dietary-choices-and-thus-contrib/> accessed 11 January 2022 
156 Internal Market, Industry Entrepreneurship and SMEs, ‘What is a technical barrier to trade?’ (European 
Commission, 06 May 2022) <https://ec.europa.eu/growth/tools-databases/tbt/en/about-tbt/what-is-a-trade-
barrier/> accessed 10 May 2022 
157 Katarzyna Dereń et al (n 152) 27. 
158 ibid 26. 
159 Alie de Boer (n 86) 10—11. 
160 ANVISA, Relatório Preliminar de Análise de Impacto Regulatório sobre Rotulagem Nutricional (ANVISA 2018) 
14. 
161 Commission (n 14) 10. 
162 WHO (n 67) 5—6. 
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Firstly, interpretative, in relation to the interpretation of the nutritional composition, 
dividing further in two. 163  The summary indicator systems provide assessment of 
nutritional quality and the nutrient specific systems.164 Secondly, informative, since 
they reproduce information located at the back of the pack.165 
 
The Nutrient specific subcategory can be divided additionally into color-coded (traffic 
lights in use in the United Kingdom) and warning labels166  Warning labels were first 
introduced in Finland in the 1990s167 The system indicates products high in energy, 
sugar, saturated fat, and sodium.168 Countries such as Chile169 (in 2016) and Peru have 
successfully implemented this type of FOPNL scheme.170. Various authors observe that 
warning labels seem to be the most effective way of discouraging consumption of ultra-
processed products.171 

 
The Summary indicator subcategory also divides into endorsement 172  or positive 
schemes173, employed only in recognition of quality (Choices and Green Keyhole), and 
graded indicators, providing a grade to nutritional quality174 that can be applied to all 
foods (Nutri-Score)175. 

 
It has been observed that some regions have tended to choose similar FOPLS types, 
Nutrient-specific traffic lights formats, first introduced in the UK, it has also been used 
in South Korea. Positive healthy choice logos have been favored by Asian176 and few 
African 177  countries. 178  While the Health Star Rating Scheme has been chosen in 
Australia and New Zealand. 179  Lastly, warning labels or stop signs are currently 
implemented in various Latin American countries such as Chile, Peru, and Uruguay.180 
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2.3.2. The Nutri-Score 
 
 

Major names in the food industry like Nestlé181, and European scientists182 have 
come forward showing support for the Nutri-Score to be chosen as the EU-wide 
FOPNL. 183  Since it was proposed in 2014 in France by independent academic 
researchers, the Nutri-Score has been the subject of numerous attacks by agro-food 
industry lobbies, which have been reluctant to provide transparency on the 
nutritional quality of their food products and therefore have acted to prevent its 
deployment in France.184 
 
In an article published in the prestigious The Lancet in 2018, scholar Chantal Julia, 
describes how the selection of the final graphical format of the Nutri-Score was a 
multistakeholder process characterized by being prolonged and controversial, that 
took from 2014 to 2017.185 The Nutri-Score was implemented on a voluntary basis, 
in communion with EU regulation.186  
 
Its algorithm was adapted from the 2005 Food Standards Agency nutrient profile 
system, and it is based on the food content per 100 grams187  It includes both 
favorable and unfavorable nutrients to give in a summary score.188 It then displays 
it as one in five categories, ranging from dark green to dark orange (A to E). Its 
objective is to inform consumers in a simple way, regarding the overall nutritional 
quality of foods, so they can make healthier choices when selecting their 
purchases.189 (See Figure 1) 

 
181 Nestlé, ‘Nestlé and coalition call for Nutri-Score as EU standard’ (Nestlé, 28 April 2020) < 
https://www.nestle.com/media/news/nestle-coalition-call-nutri-score-eu-standard> accessed 20 January 2022 
182 Food Watch, ‘More than 270 European scientists call for EU-wide introduction of the Nutri-Score’ (Food Watch, 
16 March 2021) <https://www.foodwatch.org/en/press/2021/more-than-270-european-scientists-call-for-eu-
wide-introduction-of-the-nutri-score/> accessed 20 January 2022,  
Nutri-Score blog, ‘Scientific text underlying the call of the Group of European scientists supporting the 
implementation of Nutri-Score in Europe’ (Nutri-Score Blog, 16 March 2021) <https://nutriscore.blog/2021/ 
03/16/scientific-text-underlying-the-call-of-the-group-of-european-scientists-supporting-the-implementation-
of-nutri-score-in-europe-the-front-of-pack-nutrition-label-nutri-score-a-public-health-tool-to/> accessed 20 
January 2022   
183 Nestlé (n 181). 
184 Morgane Fialon et al, ‘Is FOP Nutrition Label Nutri-Score Well Understood by Consumers When Comparing 
the Nutritional Quality of Added Fats, and Does It Negatively Impact the Image of Olive Oil’ (2021) 10(9) MDPI 
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8467858/#:~:text=Almost%2080%25%20of%20participants
%20declared,the%20best%20nutritional%20quality%20(vs.> accessed 20 January 2022, 1. 
185 Chantal Julia et al, ‘Front-of-pack Nutri-Score labelling in France: an evidence-based policy’ (2017) 3(4) The 
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Each component gets points, and this is made differently for food or drinks, there 
is also a specific scale for cheese and another one for fat and oils.190  
 
Article 35 of the FIC regulation contemplates FOPLS that repeat the mandatory 
nutrition declaration found in the back-of-the-pack. Nonetheless there are other 
FOPLS that are called “voluntary food information” in Article 36 FIC regulation. 
They do not repeat the information found in the back-of-the-pack but provide a 
nutritional assessment using symbols or letters, this is the case of the Nutri-Score.  
 
Visually the Nutri-Score seems easy to understand, meanwhile the science behind 
it needs a bit more time to digest. The study conducted by Sovianne Ter Borg found 
that food products such as oils and fats do not make a shift towards a more 
favorable score, as they have high “negative points” (as per their content of 
saturated fat and energy) and low in “positive points” (content of fruits or 
vegetables), as result, the 63% of oils and fats are scored a D or E.191 
A study conducted in the U.S. by Ollberding on food labels use, found that food 
labels usage varies in relation to demographics, indicating for example that highly 
educated women and participants with higher income were more likely to use food 
labels. 192  

 
2.4. IMPACT  CAUSED BY FOPNL 
 
Among the different impacts and effects arising from the use of FOPNL schemes are effects 
on purchasing, diet and health, reformulation/innovation, costs, and the European 
internal market.193 This thesis will focus on these last three that would most likely affect 
Geographical Indications of foodstuffs. 

 
2.4.1. Product reformulation  
 
The WHO points out that schemes can create a different impact, depending on their 
format, nutrient profiling system and even government objective. This should be taken 
in consideration when preferring a FOPNL scheme over another194.  

 
190 Miguel Ángel Royo-Bordonada et al, ‘Políticas Alimentarias para prevenir la obesidad y las principales 
enfermedades no transmisibles en España: querer es poder’ (2019) 33(6) Gaceta Sanitaria, 588. 
191 Sovianne ter Borg et al, ‘Evaluation of Nutri-Score in Relation to Dietary Guidelines and Food Reformulation 
on the Netherlands’ (2021) 13(4336) Nutrients, 13. 
192 Nicholas Jay Ollberding et al, ‘Food Label Use and Its Relation to Dietary Intake among US Adults’ (2014) 
46(2) J Am Diet Assoc. 1234. 
193  Stefan Storcksdieck genannt Bonsmann et al, Front-of-pack nutrition labelling schemes: a comprehensive 
review (European Commission 2020) 95—152. 
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Product reformulation is a cost-effective intervention in addressing NCDs as it does 
not require significant changes in consumers’ eating behavior. 195 MSs 196  and 
organizations (other stakeholders) alike recognize the capacity of the Nutri-Score to 
incentivize product reformulation. 197  Product reformulation is a key and expected 
secondary outcome of FOPNL schemes 198 , along with communicating complex 
information to consumers in an easy way while shaping consumer choices towards a 
desired goal. 199  Being so that FOPNL schemes are not compulsory, there is no 
information about how effectively the above-mentioned qualities would work. 200 
Nowadays it is only possible to talk about the potential of product reformulation and 
its outreach towards consumers of different socio-demographic groups.201  Product 
reformulation should act, independent of the nutritional culture of each consumer. 202 
 
The adequacy of scoring methods, the different thresholds and effectiveness of FOPLs 
have harboured a debate in the nutrition community 203 . The importance for the 
establishment of thresholds is also highlighted by the WHO, as the inclusion of 
multiple thresholds or enough of healthiness categories provides more room for 
reformulation, which means that balance is necessary to counter the risk that 
consumers may perceive some foods healthier than they really are.204 

 
It seems very pertinent from a policy point of view to assess how the industry uses 
FOPLSs as Storcksdieck observes, this would be possible if there were more studies 
available about it.205 The difficulty around such studies is threefold, as there are few, 
which are self-reported and related to limited food groups.206 Available data informs 
that product reformulation seems to bring small public health benefits  with neutral 
impact to health. 207  But it is unknown to which extent reformulation can be 
achieved.208 
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Customer choice encourages producers to adapt their products to obtain a better rating. 
In this sense, product reformulations are aimed to lessen bad nutrients, which likely 
would have an effect on taste and the possibility of less ‘product demand and brand 
equity’.209 For instance, in 2017 the Ministry of Health in Chile informed that 18% of a 
total of 5343 product were reformulated after a FOPLS warning scheme was enacted, 
this is considered an outcome of said FOPL210 . Most reformulated products were 
composed of dairy, different meats, and hamburgers.211 

 
Some FOPNL schemes affect product reformulation, influencing product composition 
by improving the nutrient profile only for nutrients included in the FOPLS.212  
 
Noticing the absence of long-term studies regarding this subject, Daphne van der Bend 
conducted the first study213 about the Dutch Choices FOPLS.214 The study found out 
that indeed product reformulation occurs in labelled products, but also in comparable 
unlabeled products towards a healthier composition. 215  Authors agree that more 
studies are needed to understand not only product reformulation but what motivates 
product manufacturers to do so. 216 
 
It is expected that it may, in turn, reduce health inequality, among the least fortunate 
consumers, while being use as part of a sum of measures designed with that aim in 
mind. 217 
Undine Lehmann agrees with this view, observing the limited impact of reformulation 
without other supporting measures such as education and promotion of healthy 
lifestyles for consumers.218   
 
Basically, reformulation should occur while maintaining the flavor and texture so that 
consumers continue to like the product. This is possible, to a certain degree depending 
on technology, legislative and economic means that may affect the products’ 
characteristics.219  
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Voluntary and inadequate targets fixated for reformulation, plus the asymmetrical 
progress and lack of accountability of food corporations are common criticisms made 
by public health experts.220  

 
Studies based on self-reported data tell about the impact of food reformulation related 
to evaluative FOPLSs, specially acknowledging that some products cannot be easily 
reformulated ‘due to their compositional or traditional characteristics. 221  It is 
recommended that manufacturers adopt an FOP for transparency’s sake, even though 
they cannot reformulate their products. 222  Consequently, the difficulty in product 
reformulation would also generate a different impact through allocation of financial 
and human resources in SMEs than in larger companies.223 As we can see, this is an 
existing issue with product reformulation and products labelled as GI foodstuffs, there 
is no more to it but mentioning it briefly in the report. This thesis will be elaborating 
further on this specific point in Chapter 4.  
 
As it has been established before, authors and international organizations and the EU 
regulations, consider product reformulation as an expected outcome of FOPLS. As 
such schemes affect consumers’ choices, manufacturers are incentivized and inclined 
to adapt the nutritional composition of their products to obtain a better rating, 
evidence points in that direction. 
 
2.4.2. Impact on Internal Market 

 
European Union Law, by means of the Article 35 of the FIC regulation, requires that 
FOPLS created in the EU do not create obstacles in the internal market224. 

 
Nonetheless, the potential impact of FOPL schemes on the EU internal market is 
unknown, due to the lack of limited research regarding the subject225. The report from 
the Commission to the European Parliament and the Council regarding additional 
forms of expression and presentation of nutrition declaration, focuses on FOPLSs on 
the impact of nutritional quality of products rather than their impact in sales or other 
important areas.226  
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It is possible to see why there is a need for a harmonized EU-wide FOPNL scheme. The 
existence of many FOPLSs would ensue in costs for businesses and confusion and 
mistrust among the consumers227. 

 
2.4.3. Effects on diet and health 
 
It would be important to measure the impact that FOPNL schemes have on consumers' 
diets. But to conduct such studies is exhaustive, as they would need to observe the daily 
dietary choices of customers for months or years228. Adding more difficulty to the task 
is the existence of many FOPLSs and their differences in cataloguing food229. The 
existing studies have recounted the possible impact on nutrient intakes (salt, saturated 
fat and sugar) and if reduction of calorie consumption takes place. The outcoming 
results are to demonstrate the impact that can be translated into benefits in public 
health230. 

 

3. GEOGRAPHICAL INDICATIONS  
 
While product labelling appeared earlier in ancient Egypt231, GIs appeared not long after. 
They existed already in ancient Egypt, to indicate origin and quality of bricks and stones 

used to build pyramids. 232  Signs that indicated geographical origin Pre-date 
trademarks.233 

Additionally, they seem to have been present in ancient Greece as well, in relation to the 
wine trade.234 GI products include for example the Pont l’Eveque a favorite since the 12th 
century235, Parmigiano Reggiano or Comté present since the 13th century.236  
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Similarly, GIs have been at the heart of national identities in products such as the Basmati 
Rice for India and the Long-Ging Tea for China.237 Or indicating landmarks such as the Mt. 
Fuji sake, and even professions, like carpenters or stone masons. 238 
 
Designation of products by the name of the region or town, existed to provide information 
among merchants in trade.239 This GI communicative function seems to have always been 
its most noteworthy and defining component.  

 
The need to protect GIs seemingly occurred due to escalating cases of unfair 
competition, consumer deception and food safety issues that made themselves 
noticeable towards the mid-19th century. 240  The introduction of GI protection 
happened during an unprecedentedly tough time for the wine industry due to the 
phylloxera crisis. The French government introduced a law in order to protect 
consumers from being misled about the quality of goods in relation to their 
geographical origin on 1 August 1905.241  
 
In comparison to other subject matter protected by IPL, Justin Hughes observes 
two differences. First, that GIs seem to materialize the protection of traditional 
creators at disregard of originality or creativity, unlike copyrights and patents 
do.242 Second, GIs focus on “status” that manifest through moral rights such as 
protection of folklore and traditional knowledge.243  
 
Besides, some challenging aspects of GIs are recognized by Allaire, the two logics which 
they must address, both concerning the maintenance of collective reputation.244 To follow 
tradition, but also focus on innovation. 245  Allaire further observes that to manage both 
aspects, cooperative rules are necessary, meaning that, both the social organization and 
the market chain surrounding GIs provides them their final characteristics.246 
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European GIs and the legal system for their protection was first introduced in relation to 
wine in the 1970s247 and in 1992 in relation to foodstuffs.248 This has happened more not 
so long ago in Southern countries, in this case in relation to coffee.249 GIs are products that 
have a link to a specific geographical area or terroir, and have become one with their 

environment due to a long tradition of production rooted in culture and history.250  

 

Irene Calboli recounts that GI ascension towards being considered a primary area 
of IPL, became vastly researched globally as a topic after the enacting of TRIPS.251  
 
3.1. DEFINITIONS 

 
After reviewing the existing work about GI definition, one starts noticing that 
most experts in this subject have reached similar conclusion. As Dev Gangjee 
puts it, a good idea to start is to disentangle a myriad of concepts to reach the 
identification of the appropriate subject matter. 252  This thesis will follow 
Gangjee’s logic in mentioning terms chronologically253, as it evidences how the 
conception of GI developed. Of all the things’ GIs might be lacking, a concept is 
not one. But a widespread concept accepted by all is missing.  

 
3.1.1. Indications of Source 
 

 
Indications of Source or indications de provenance (IS) was developed to differentiate 
between products by using geographical names and is older than trademarks, which 
were indications of source.254  In fact, they are mentioned in the Paris Convention 
(1883) and the Madrid Agreement (1891), while no definition for IS can be found in 
them. Gangjee finds that the motivation for including the IS within the Paris 
Convention was to protect valuable collective reputation.255 
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Nonetheless, the Madrid Agreement contains a clarification from where it can be 
inferred that an Indication of Source is an expression or sign that indicates the specific 
geographical origin of a product.256 
 
An IS expresses uniquely the origin from where a product comes from — a country or 
a specific location in the country. Unlike geographical indications, it does not provide 
information related to quality, reputation or characteristic that the products may have 
obtained due to their geographical origin.257 
 
Its primary function and link to the geographical origin is what clearly separates it from 
trademarks that are linked with the commercial origin of products. 258  While its 
similarity exists in the communicative function both exercise.259 

 
It seems a reason behind including IS in the Paris Convention was among other reasons, 
the outcome of the time, as the geographical origin marking on products predates the 
time at which marks became relevant for IP doctrine.260 This was possible thanks to 
establishing a parallel between trademark protection and IS, as the collectively 
generated reputation serves as an analogy to be used for IS.261 

 
3.1.2. Appellations of Origin  
 

Appellations of Origin or Appellations d’origine (AOC) is a type of GI, and a special 

one at that. Due to this, both terms share many characteristics. One being the 
qualitative link between the product and its place of origin and another that both 
inform the consumer about it.262 However, the main difference is that the link between 
the product-place is stronger in AOC, meaning that all raw materials and all the 
processing of the product should be carried in the same place.263 This system was 
developed, in order to provide a remedy to counter fraudulent commercial practices to 
protect origin based agricultural products264 
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3.1.3. Terroir  

 
 

Terroir legal connotation is used as the basis upon which exclusive use of an 
appellation is sought, as a geographical or biophysical argument which evidences its 

special quality. 265 As explained eloquently by wine producer and lecturer Louis 
Sipp, from the French Alsatian region – an area known for producing rich-
terroir filled quality white wines – terroir is not only the terrain, but is the 
encounter with the terrain, composed of soil and a specific microclimate and 
human know-how. The quality of a terroir-product changes from a domain to 
another, due to the presence of different conditions of the terrain such as 
topography. Everything matters – slopes and their angles, direction of wind and 
protection of it or lack thereof, and temperature. In a way it is possible to see 
why this concept does not translate well to areas of where people immigrated 
to (for example the U.S. or Australia). 

 

We can also find terms such as, the goût de terroir refers to a sense of 
somewhereness that one is able to taste.266 The protection of GIs as IPRs, is 
based on a territorial link existing between GI product and the terroir, besides 
due to this connection GIs can exercise their communicative function.267 Terroir 
is that one thing that one cannot be replicated. 268 

 
3.1.4. Arguments for protection  
 
The arguments related to the protection of GIs have been widely covered by 
scholars such as Calboli, Broude, Gangjee, Belletti and Marescotti, Flinzberger, 

Bérard and Marchenay, and Sgroi among others. 
 

3.1.4.1.  GIs reduce information asymmetries 
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GIs are able to reduce information asymmetries among producers and consumers, 
providing information about their geographical origin, quality and characteristics 
associated with their origin269,  and production methods.270 
 
Consequently, why is this important? A full set of information places consumers in 
a stronger position, so they are free to “optimize” their purchase decisions.271 This 
would aid consumers to identify potentially healthy products.272 So following this 
logic, GIs are able to empower consumers, giving them a powerful tool to discern 
for themselves between quality-rich products and those that lack it.  
 
Thus, they communicate quality, geography, and something else. That something 
else is what distances GIs from certifications. GIs communicate compliance with 
production guidelines, communicate that are subject to a series of mandatory 
multileveled controls and generally follow traceability requirements.273  
 
GI products count with central producer organization that protects collective 
reputation by being in charge of delineating production requirements and 
monitoring compliance.274 GIs are known for their high standards, which in turn, 
attracts consumers prepared to pay for the quality. 275 
Regarding consumer protection, GIs are able to provide consumer protection. 
Market surveys demonstrate that besides the recognition of GIs as origin and 
quality indicators, they assist consumers to decide, being so that more than 40% 
are willing to pay a 10% price premium for a product of guaranteed origin.276 

 
3.1.4.2. Meaningful tool to promote local and rural development  

 
Rural development is mentioned as an objective of Regulation 1151/2012.277 
GIs can affect rural development in two ways, by means of remuneration of 
production assets and by providing inclusive benefits to all the involved in a 
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GI territory, in turn, this would translate into long lasting effects for rural 
communities.278 

 
A study conducted in Ireland by Conneely and Mahon, about how national 
institutions promote PGIs279, argues that the focus of institutions on food 
safety and quality has caused a somewhat narrow interpretation of the PGIs 
from a rural development perspective. 280 Meaning that rural development 
remains marginalwithin the institutional framework. The lack of a strategic 
link towards rural development is seen as a structural weakness in the GI 
framework, that translates in a less effective scheme.281  
 
GI products speak for and promote local and rural development, due to the link 
between terroir and the GI product per se.282 The special attribute of GIs is that 
efforts can easily be collective, unlike trademarks. As the reputation and 
information that travel along with a GI, is linked to all producers within a region, 
who are able to share production practices and ethics.283 Besides, the ongoing trend 
of traditional and quality products is able to help producers to move further from 
commodity towards lucrative niche markets via product differentiation. 284 
 

Dev Gangjee, observes that besides preserving clarity in communication 
among the consumers and the producers,285 the protection of GI producers, 
also means protecting material aspects of heritage, rural landscapes and 
even regional or national identity. 286  Thus, recognizing intergenerational 

knowledge and investments in production methods. 287 

 
Without the protection set in place, non-GI producers could use identical or 
similar terms in their own non-GI products, exploiting the linkage between 
terroir and quality. Creating confusion in consumers and damage the 
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reputation of GI producers and even the GI-denominated market along the 
way. 288 
 
Rural development is a governmental priority, for both the south and north regions. 
Besides there is a shifting towards a higher demand of environmental, social and 

cultural goods.289 

 
3.1.4.3. Potential for sustainable development  

 
There are several articles purporting to the potential of GIs and their legal 
protection as guarantors of sustainable development. Authors have observed this 
prospect from different angles for example economically 290  291 , and socio-
ecologically292 .  

This specific study finds that PDOs should be seen as tools for holistic 
development.293  Nonetheless it observes the lack of a direct causal linkage between 
one and the other. 294  

A study by Lukas Flinzberger, elaborates on the potential of PDOs to support 
sustainable development in connection to conservation and rural development, 

especially if they are matched with sustainable management standards.295 Thus 
contributing with the EU’s Farm to Fork strategy.296 

While it is true that the GI system was not developed to be a sustainability 
label.297 It is nonetheless expected to be able to rise to the occasion.298 This could 

be attained by incentivizing sustainable management practices and promoting the 
GI scheme.299  
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This study aims to shade some light on the way GI products interact with 
landscapes, and in this way, determine if they can bolster sustainability. 300   

In addition, Flinzberger’s findings include that especially Mediterranean PDO 
products are good entry points to combine both socio-economic and ecological, 
while non-mediterranean PDOs cultural links need to be strengthened.301 
This study proposes to overcome this by creating “add-on regulation”, such as 
PDO+, where production would have to comply with certain criteria related to 
sustainable management. 302 So it would not only be a quality-rich product but also 
highly sustainable.  

 
3.1.4.4. GIs relation to cultural heritage and traditional knowledge 

 
The potential of cultural heritage — within the GI realm — is being 
increasingly seen as a protection from neoliberal excesses of globalization, 
this has been explored by many, among them Gangjee.303  
Heritage related arguments are more closely associated with sui generis GI 
regimes, due to its defining features, such as its collective dimension and its 
quasi-public aspect. 304  
GI dimensions can be acknowledged at several stages within the GI 
protection process, as Gangjee observes, this can happen for example by 
recognizing agricultural practices, as using regional specialties in a variety 
of cultural events that showcase the region’s identity. 305   
 
A study by Laurence Bérard and Philippe Marchenay, provides examples about 
how GI and especially AO shape the environment where they are produced.306 Not 
only in relation to animal breeds and plant varieties but also landscapes and 
microbial ecosystems – a clear example is cheese – this serves as proof that the 
protection of GIs encourages “cultural biodiversity”.307 
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Landscapes vary in areas where cheese is currently produced, in comparison to 
where it used to be produced (closed and invaded by vegetation), but not 
anymore.308  Agricultural models of GIs, especially AOC are more respectful of the 
environment and local resources. 309 Cheeses are the result of an interaction among 
living organisms and cultural entities, from where originality is the end result. 310 
 
GIs are seen as a tool to protect traditional knowledge (TK). As GIs are able to 
preserve long-time accrued TK as their legal protection is very linked with 
traditional foods product of terroir.311 Nonetheless, GIs are seen as able to protect 
TK only if the product’s unique qualities depend on TK. Moreover, if the product is 
abandoned or substantially modified, this could cause small producers to part 
ways with the GI system.312 
 
This is a very important point as this is exactly what could happen in case GIs could 
be modified in order to achieve a better score from Nutri-Score. 

 
3.1.4.5. GIs foodstuffs healthy products? 

 
Irene Calboli, who has written extensively about the GI subject, endeavored to find 
out if foodstuffs can be regarded as healthy products. 313 She assesses and highlights 
a few important points. First, that GIs identify products that indicate geographical 
origin, besides they also denote an “agreed-upon certified method of production”314, 
offering valuable information about both characteristics.315 Second, building up on 
the first point, while GIs identify several products, that does not necessarily 
promote the objective of public health, per se.316 Third, having said all that, there 
is potential in GIs, as promoters of local and rural development as they are 
regarded as agricultural policy tools.317 Fourth, as it has been mentioned before, an 
important function of GIs is their communicative function. GIs are able to facilitate 
consumers when making choices, better ones, and informed consumers have better 
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prospects of considering health when doing so.318 Therefore, GIs would have a 
potential to promote health objectives indirectly.319 
 
Author Bin Liu observes that the potential of GI foodstuffs to contribute to healthy 

diets, in order to curb NCDs deserves consideration.320 In fact, the important role 

of traditional foods, diets and food systems has been nicely synthesized in a 
research paper of her authorship, composed of five case studies on GI foodstuffs 
around the globe, in an effort towards offering to start filling a gap of knowledge 

about this issue.321 Food is not only important as a source of nutrition but also as 

an expression of cultural practices, perceptions, and identity, both individual and 
collective. 322 
 
3.1.4.6. Economic and Commercial Value — Reputation 

 
GIs matter economically, for various reasons. Back in 2003 the EU GIs sustained 
138000 farms in France and 300000 Italian employees.323 Also generic product 
producers notice it. As Bramley and Kirsten express it, the growing amount of 
trademark registrations seeking to identify their products with reputed regions by 
using regional names, seems to confirm the commercial value.324 Producing GIs 
can be profitable, as differentiation creates market power. To a certain degree, 
organized producers can exploit this, besides intrinsic characteristics of these 
products make them wanted by consumers.325 Of course, this does not happen 
without making an effort as a producer in order to create the right development 
around the GI. This may become entirely an expense for the producer.326 
 
The indication represents the GI collective reputation, which requires 
protection,327 as it encourages abusive appropriation.328  
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As Rangnekar expresses it “the economic rationale for protecting GIs is based on 
the economics of information and reputation”.329 So, the reputation of a product is 
institutionalized by GI protection, as free riding on said reputation caused by 
information asymmetries can occur.330 Also, reputation can partially arise from the 
certification schemes and control organization 331  and is linked to consumer 
expectation.332 

 
In sum, the reputation of a product carried by a distinctive sign, signals a level of 
quality that consumers get to know and expect. 333 Meaning that, when a consumer 
encounters asymmetry of information, they turn to reputation, to buy a product 
again, this is the way reputation is able to improve market efficiency. 334  
 

3.2. MEANS OF PROTECTION OF GIs 
 

There are different ways in which jurisdictions protect GIs. Approaches vary in 
scope and strength, some jurisdictions use a mix of the following four ways, that 
are the most used. 
Consequently, these four means of protection do not exclude each other, their 
applications vary greatly.335 First, by means of Sui Generis systems, in Europe’s 
case. Second, using a collective and certification marks. Third, methods focusing 
on business practices, including administrative product approval schemes. Fourth, 
by means of unfair competition laws. 
 

3.2.1. Sui Generis system  
 

This collective dimension is a characteristic related to the economic nature of GIs, that 
may serve to justify a system such as the sui generis protection, because GI products 
and their reputation come as result of not only collective work but also collective 
investment during a time span. 336  The Sui generis system serves to secure the 
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producers’ rights and the added value of their products, at internal market setting and 
internationally.337   
 
When applying for protection, a definition is required, here one needs to specify the 
exact place where the product activities take place and from where the link – meaning 
the link to the exact geographical location — originates, that will be checked by third 
party inspection and certification systems that will guarantee the GI has the product 
specifications.338 
 
The difference between a PDO and PGI that exists in their strength with the 
geographical link, has been observed as something that may impact negatively upon 
GIs communicative function. 339 Irene Calboli, has been thoroughly and emphatically 
referencing this specific issue340  in her extensive body of work. Arguing that such 
loosening could bring upon a negative impact towards the ability of GIs to provide 
information to consumers.341  
 
While observing that GIs are still a referent of quality above the one present in mass-
produced non-GI products and able to guarantee that products comply with certain 
standards and practices. 342 According to Irene Calboli, the “loosening of the essentially 
attributable linkage” has caused a slam that downgrades GIs from signs able to assure 
accurate geographical origin to marketing tools favoring national interests.343  
 
Consequently, this loosening shown by the current definition of GIs would incline 
towards the human factors within the production instead of the geographical 
location.344 In turn, this has been noticeably aggravated by the TRIPS in 1994, as 
reputation has become an element comparable in importance to the geographical 
one.345 So in a way, the empowerment firstly provided to the consumers – meaning the 
valuable information — by a tighter definition of GIs, due to the loosening of its 
geographical accuracy, is observed to be diluted to certain extent.   

 
3.2.2. Certifications and Collective marks 
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3.2.2.1. Certification Marks 

 
EUTM Regulation describes the EU certification mark as being able to distinguish 
goods or services which are certified by the proprietor of the mark due to 
possessing specific characteristics (quality among other) from non-certified goods 
and services346. It acts as a proof of guarantee347, indicating that the goods and 
services are compliant with standards controlled by the mark owner348.  
 
Anyone can apply for a EU certification mark: natural or legal persons, institutions, 
authorities and bodies regulated by public law, provided that they do not maintain 
a business involving the supply of the certified goods or services349.  
The exclusive right to a EU certification mark is gained only by registration350.  
When registering a certification mark, it is required that the entity applying for 
such certification should be “competent to certify”. Meaning that the owner of a 
certification mark works as the representative of the product that received said 
certification mark.351  
 
Nonetheless, the EU certification mark has two restrictions. First, filing is not 
possible if the purpose is to distinguish certified goods or services in respect of 
geographic origin352. Second, the owner of the certification mark cannot engage in 
business activities — meaning that the owner cannot use the mark herself — like 
the supply of the same good and services it certifies353. The latter restriction is 
known as the “anti-use by owner rule”, the disregard of this rule would bring about 
the invalidity of the mark354. 
 
When filing the application for the certification, the owner of the mark also sets out 
the regulations defining the characteristics the product should fulfil to be 
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marks> accessed 10 January 2022 
349 EUTM Regulation, art 83(2). 
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certified 355 . Any producer who complies with the standards of production as 
defined by the owner of the certification mark has the right to use the mark356. 
 
In the U.S., GIs are protected by means of certifications. Nonetheless, federal 
trademark law, the Lanham Act and regulations of the United States Bureau of 
Alcohol, Tobacco and Firearms (BATF) have some influence over it.357  Certification 
marks have not only been used as GIs, they may also indicate compliance to 
different standards, such as safety, environmental, or food standards (i.e. Halal, 
Kosher).358 

 
An important difference between the Anglo-American system and the one of the 
EU regarding certifications is that the Anglo-American system does not have the 
restriction related to non-registration of certification marks aimed to obtain the 
exclusive right in geographical names.359 This is because the Lanham Act makes it 
possible to register “regional or other origin” of goods.360 Also, it provides that a 
certification mark is meant to be used in commerce by a person “other than its 
owner” or the owner has a “bona fide intention” to permit other people — other 
than the owner — to use the certification mark to certify “regional or other origin” 
and quality among other characteristics361. 
Besides, the EU has claimed that the U.S. is not in compliance with TRIPS, due to 
the existence of many disparities in their laws.362 To illustrate, is the fact that the 
BATF regulations categorize GIs for wines into three categories on which their 
respective protection is based (generic, semi-generic and non-generic).363 

 
3.2.2.2. Collective Marks 

 
The owner of a collective mark cannot be a private or legal person, it has to be an 
entity with members, such as an association.364 So, the purpose of the collective 
mark is to indicate that the person who uses it is a member of the collective.365 
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A collective mark has similarities with trademarks, for example, the exclusive right 
to a collective mark is gained in the same way as with a trademark, by registration 
or establishment. It cannot be misleading, and in case a collective mark is used in 
a misleading way this would result in losing the exclusive right.366 An important 
distinction between certification marks and collective marks is that the owner of 
the mark is not prohibited from using it.367 

 
In the Anglo-American system, a collective mark means a trademark or service 
mark, and is required of the association to have a “bona fide intention” to use in 
commerce and apply to registry.368 

 
3.2.2.3. Few extra considerations 
 
Collective marks are seen as to form a “club”, whilst certification marks 
constitute an “open-shop”. 369  This analogy seems very fitting. Since 
collective marks can be used by enterprises uniquely, namely, members of 
an association, and certification marks can be used by anyone that meets 
specific defined standards.370  
If requirements are met, one can change a standard trademark into a 
collective or certification mark, and the other way round, a collective mark 
can also be changed into a standard trademark or a certification mark, one 
cannot however change a certification mark.371 

 
Certification and collective marks are trademarks, and among the many 
characteristics they have in common are the same requirements and 
conditions required from trademarks.372 

 
Collective Marks are owned by a collective body, for instance, an association 
of producers.373 Conversely, Guarantee and Certification marks are owned 
by a certification authority, namely a local council or association, that does 
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not take part in either production or trade of the products guaranteed or 
certificated.374  

 
This is of utmost importance especially for certification marks, as the owner 
is in fact in charge of certifying the quality and origin of the products that 
bear the certification.375  
Authors such as Gangjee, accept that while collective and certification marks 
are an alternative to the Sui Generis GI regime, there are a few reservations 
about the ability of collective or certification marks to protect adequately GI 
user interests, be it for their scope of protection in relation to infringement 
by confusion, blurring or tarnishment, their subjection (as trademarks) to 
FITFIR rule (first in time, first in right) or their arguable level of exclusivity 
provided to them. To elucidate this, he provides the example of TEQUILA, 
registered in the U.S., that shares register with other 270 registrations such 
as Outlaw Tequila or Tux Tequila. 376 

Chon also finds key limitations of certifications. First, their weak 
certification process and inconsistent supervision.377 Secondly, consumers 
may have difficulty interpreting them, there may be many, so they could 
create consumer confusion. 378  Thirdly, high cost due to the need of a 
certifying body379. Fourthly, they may need marketing, so that consumers 
know what is the certification about. 380 

 
3.2.3. Administrative schemes and Unfair competition laws 

 
 
Administrative schemes are usually incorporated in a framework that prevents unfair 
trading, which is why their implementation may vary from jurisdiction to 
jurisdiction.381 These schemes may be used to control the usage of GIs, when these are 

used in relation to marketing and goods. 382 In case set requirements are not met, 
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then a GI is denied being marketed, which means that the GI cannot be used.383 
Administrative product approval schemes are a way of ensuring consumer protection 
and fair trade. Then depending on the national system protection the next step can be 

an unfair competition act or other legal instrument. 384 Regarding GIs, they lay out an 

administrative mechanism, followed by criminal sanctions if the event of misleading 

use of GI happened notwithstanding the administrative mechanism.385 An interesting 

quality of this scheme in relation to GIs and AOs is that some of these laws do not 
enable the holders of the collective goodwill attached to the GI or AI to take individual 
action.386 

 
On the other hand, unfair competition laws are based in market regulation, in a need 
to protect an honest businessperson against the dishonesty of others. 387  While 
nowadays it is also related to the protection of the consumer against unfair trading 
practices, observe Justine Pila and Paul Torremans.388 
 
These laws centre on business practices and create an indirect protection, by 
prohibiting a specific conduct that may involve unauthorized use of a GI or AO.389 
Nonetheless, in order to be protectable, the GI or AO must have attained good will or 
reputation — Why does this matter? — to establish that the GI or AO suffered damage 
as an outcome of such misrepresentation.390 Interestingly enough, if the misleading 
use brings suit, that does not mean it, the end result of it is unknown.391 
Unfair competition in international law is traditionally part of industrial property 
legislation, regarding GIs unfair competition laws are mentioned in Article 22(2)(b) 
providing that “any use which constitutes an act of unfair competition within the 
meaning of Article 10bis of the Paris Convention”. And in Article 39(1) in relation to 
the protection of undisclosed information.392 Article 10bis(1) establishes that MSs. are 
“bound to assure effective protection against unfair competition to nationals”. While 

Article 10bis(2) holds that “Any act contrary to honest practices in industrial or 
commercial matters constitutes an act of unfair competition”. It is safe to say that 

an Article this broad as this, provides legislators with a lot of freedom.393  
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EU law has laws to protect consumers from unfair commercial practices, but no 
harmonization regarding this unfair competition. 394  Nonetheless, some MSs have 
chosen an integrated approach — protecting both consumers and entrepreneurs 
concurrently — while others have separate laws, while civil and common law MSs use 
tort to address the unfair conduct of competitors.395  

 
3.3. LEGAL RATIONALE FOR PROTECTION 

 
3.3.1. International law 

 
International law regarding the protection of GIs, can be differentiated in two, 
the pre- and post-TRIPS. From the time before TRIPS, there are three 
agreements that tell about the development in protection of GIs, while no 
definition is made. In this sub-section all these are presented briefly. 

 
3.3.1.1. Development of GIs: From Paris to TRIPS 
 
The Paris Convention for the Protection of Industrial Property (Paris 
Convention) 1883 and amended in 1979, is the first multilateral agreement 
regarding the protection of Industrial property. The first also to have 
“Indications of source” and “appellations of origin” as part of its scope, 
besides patents, utility models, industrial designs, trademarks, and trade 
names.396 Nonetheless, it does not establish a definition for IS or AO. At first 
sight it might be odd to find IS and AO. But their presence is explained in 
Article 1(3) by establishing that industrial property shall be understood in 
the broadest sense, including agricultural and extractive industries.397  It 
also defines unfair competition and which acts are prohibited, 398 in relation 
to their source, not mentioning AO. 399  
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The Madrid Agreement for the Repression of False or Deceptive Indications 
of Source on Goods (Madrid Agreement) also does not offer a definition for 
either IS or AO. It clearly moves towards IS. It provides that sanctions 
corresponding to marks are applicable to ensure repression of deceptive IS. 

400 
 
Following, the Lisbon Agreement for the protection of Appellations of 
Origin and their International Registration of 1958, does contain a 
definition of AO, and within the concept of terroir and reputation. AO is 
described as “the geographical name of a country, region, or locality, which 
serves to designate a product originating therein, the quality and 
characteristics of which are due exclusively or essentially to the geographical 
environment, including natural and human factors.401 It also defines the 
country of origin, or the region or locality within this country, as what gives 
the AO its name that, in turn gives the product its reputation.402 It also 
recognizes the national protection already granted to AO, by means of the 
Paris or Madrid Agreement.403 Additionally, it establishes the registration 
of AO internationally, at the request of MSs.404 
Lastly, the Agreement on Trade Related Aspects of Intellectual Property 
Rights (TRIPS) elaborates further on the concept presented in the Lisbon 
agreement. Defining GIs as “indications which identify a good as originating 
in the territory of a Member, or a region or locality in that territory (…) 
where a given quality, reputation or other characteristic of the good is 
essentially attributable to its geographical origin” 405  Besides presenting 
additional protection for GI wines and spirits.406 It does not provide any 
guidance or definition regarding terms such as quality, reputation or other 
characteristics. 

 
3.3.2. European Union Law 
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The EU has 34 bilateral agreements with third countries, protecting 1593 non-EU GIs 
with an additional 751 non-EU GIs under consideration. These agreements also protect 
EU GIs in the partner countries — some 35000 instances of GI protection around the 
world.407  Besides, EU regulation is very thorough regarding GIs. There are currently 
four regulations that protect different products.  
 

- Regulation (EU) No 1151/2012, regarding agricultural products and foodstuffs 
(enacted for the protection of PDOs, PGIs and also TSGs) 

- Regulation (EU) No 1398/2013, regarding Wine products, (PDOs and PGIs) 
- Regulation (EC) No 110/2008, regarding spirit drinks (GIs)  
- Regulation (EU) No 251/2014, regarding aromatized wine products (GIs) 

 
As this thesis’ subject revolves around GI foodstuffs, Regulation (EU) No 

1151/2012 will be discussed further. 
 

3.3.2.1. Regulation on quality schemes  
 
The Regulation (EU) No 1151/2012 of the European Parliament on quality schemes 
for agricultural products and foodstuffs, repealed Regulations (EC) No 509/2006 
and (EC) No 510/2006 408 , following are some important articles from the 
regulation.  

 
Definition of protected designation of origin (PDO): is a name that identifies a 
product, originating in a specific place, region or, exceptionally a country, whose 
quality or characteristics are essentially or exclusively due to a particular 
geographical environment with inherent natural and human factors, where all 

production steps are to take place in the defined area.409. To illustrate, for wines 
all grapes should come from a specific area.410 (see Figure 2) 
 
Definition of Protected Geographical Indication (PGI): the regulation defines it as 
a product that originates in a specific place, region, or country, that has quality, 
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408 Quality Schemes Regulation, preamble 14. 
409 Quality Schemes Regulation, art 5(1). 
410 Agriculture and Rural Development, ‘Geographical indication and quality schemes explained’ (EC) 
<https://ec.europa.eu/info/food-farming-fisheries/food-safety-and-quality/certification/quality-labels/quality-
schemes-explained_en#:~:text=PDO%20%E2%80%93%20protected%20designation%20of%20origin,spirit% 
20drinks%20and%20aromatised%20wines).> accessed 13 January 2022 
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reputation, or other characteristic, essentially attributable to its geographical 
origin, besides at least one of the production steps takes place in a defined 
geographical area.411 

To illustrate, if this product would be wine, then it means that 85% of the 
grapes should come from the area where the wine is made.412 (see Figure 3) 
 
The difference between PDO and PGI conform a compromise between MSs 
existing domestic laws, in direct reference to the French AOC.413 Besides, 
PDOs and PGI shall not turn generic.414 

 
How are producers and products regarded? Quality and diversity of the Union’s 
different food producing industries415, provide a competitive advantage for Union’s 
producers, their goods represent a living cultural and gastronomic heritage416. This 
regulation recognizes the Union producers and farmers as skilled and determined, 
in charge of keeping traditions alive making them contributors to the living cultural 
and gastronomic heritage.417 

 
This Regulation observes that there is demand for quality agricultural products 
that possess a link with their geographical origin418, diversity of said products can 
be maintained if producers can continue to produce if they are fairly 
compensated.419 Which signifies especially in areas where farming has greater 
economic importance such as in rural areas (like mountain and remote regions), 
as it means a contribution towards rural development.420 For this reason, quality 
schemes are important in 3 subjects: First, to identify these products421, in the 
sense of creating distinctiveness. Second, to promote products, and third, to 
protect them against unfair practices.422 This last one would also have the effect of 
enhancing the trust consumers’ have in these products.423 

 

 
411 Quality Schemes Regulation, art 5(2). 
412 Agriculture and Rural Development (n 410) 
413 Gilles Allaire et al (n 234) 7—8. 
414 Quality Schemes Regulation, art 13(2). 
415 Agricultural, fisheries and aquaculture production. 
416 Quality Schemes Regulation, preamble 1. 
417 Quality Schemes Regulation, preamble 1. 
418 Quality Schemes Regulation, preamble 2. 
419 Quality Schemes Regulation, preamble 3. 
420 Quality Schemes Regulation, preamble 4. 
421 Quality Schemes Regulation, preamble 3. 
422 Quality Schemes Regulation, preamble 5. 
423 Quality Schemes Regulation, preamble 20. 
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It aims to help producers of agricultural or farming products to communicate 
characteristics of said products to consumers. Ensuring fair competition, 
foodstuffs with added value, ability to communicate reliable information of the 
product, respect for IPR, internal market integrity, support agricultural activities 
associated with high quality products, which would contribute to the achievement 
of rural development.424 

 
Quality schemes serve as bases for identification and protection of names and 
terms, that indicate value adding characteristics or attributes, that come as result 
of farming and processing methods used in production, or place of production 
including as well or marketing.425 
 
This regulation covers agricultural products intended for humans, such products 
shall be closely linked to agricultural products or to the rural economy.426 
Nonetheless, it does not apply to products such as spirit drinks, aromatized wines 
or grapewine.427  
 
Processed products mean foodstuffs that come as result of processing of 
unprocessed products.428 

 
How to qualify for protection: PDO and PGI registration happens at Union level, 
from the date of application on guards. Nonetheless, MSs grant national protection 
that will work at national level. 429 Also, the regulation provides for extended 
protection against misuse, imitation, and evocation, not only on registered name 
but also services, besides any direct or indirect commercial use of a registered name, 
this also includes when products are used as ingredients, and against false and 
misleading indication of provenance.430 
 
Application: the MS national authorities are in charge of examining applications, 
using the minimum common provision that includes a national opposition 
procedure. After which the Commission analyses said application.431 

 
424 Quality Schemes Regulation, art 1(1). 
425 Quality Schemes Regulation, art 1(2). 
426 Quality Schemes Regulation, art 2(1). 
427 Quality Schemes Regulation, art 2(2). 
428 Quality Schemes Regulation, art 3(8). 
429 Quality Schemes Regulation, preamble 24. 
430 Quality Schemes Regulation, art 13(1). 
431 Quality Schemes Regulation, preamble 58. 
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Added value is based in consumer trust and credibility and depends on the 
effectiveness of verifications and control, which includes official controls, besides 
checks occur at all stages of production, processing and distribution.432 

 
 
 
 
 
 
 
 
 
 
 

3.4. CONTROVERSY  

 
3.4.1. Geographical Indications and Trademarks 

 
The conflict between GIs and trademarks, has also been called a battle433, and is 
considered to be one of the most prominent topics on GIs.434 This has been very well 
documented by authors such as Gangjee435, Doster436, Josling437, Montén438, Goebel 
and Groeschl439 and many more.  

 
Goebel and Groeschl see this conflict, after stripping it from politics, as a debate of 
public property and cultural heritage versus private property and entrepreneurial 
achievements. 440 As defined in TRIPS, a trademark is a sign able to distinguish goods 
or services of one undertaking from another. Its registration depends on 
distinctiveness acquired through use. 441  It can be renewed indefinitely, and each 
renewal term is no less than seven years.442 In addition, there is the possibility to 

 
432 Quality Schemes Regulation, preamble 46. 
433 Irene Calboli (n 268) 285—286. 
434 Burkhart Goebel and Manuela Groeschl, ‘Learning to love my PET – the long road to resolving conflicts 
between trade marks and Geographical Indications’ in Dev S. Gangjee (ed), Research Handbook on Intellectual 
Property and Geographical Indications (Edward Elgar 2016) 361. 
435 Dev Gangjee (n 28). 
436 Ivy Doster, ‘A cheese by Any Other Name: A Palatable Compromise to the Conflict over Geographical 
Indications’ (2019) 59(3) Vanderbilt Law Review <https://scholarship.law.vanderbilt.edu/vlr/vol59/iss3/4/> 
accessed 10 January 2022 
437 Tim Josling, ‘War on Terroir: Geographical Indications as a Transatlantic Trade Conflict’ (2006) 57(3) Journal 
of Agricultural Economics < https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1477-9552.2006.00075.x> 
accessed 14 February 2022 
438 Lina Montén (n 357). 
439 Burkhart Goebel and Manuela Groeschl (n 434) 361. 
440 ibid 362. 
441 TRIPS Agreement, art 16. 
442 TRIPS Agreement, art 18. 
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license and transfer a trademark. When One  transfers, assigns or licences a trademark, 
what one is actually doing it is to transfer, assign or license the business to which the 
trademark belongs to.443  
 
On the other hand, GIs identify a good as originating in a geographical area. Where the 
quality, reputation and other characteristics are essentially attributed to its 
geographical origin. 444  The right granted by means of GI protection prevents 
unauthorized persons from using a GI, as a consequence of the absence of the link to 
the geographical area or for having attained the stipulated quality required. 445 
Another feature of GIs is that the duration of its protection is not determined in many 
sui generis legislations. 446  The protection will continue until the registration is 
cancelled. 447  Also, another ground for losing the protection is if the GI loses its 
distinctiveness.448 This happens when, for example, a GI becomes generic, this in turn, 

is determined by domestic law.449 GIs indicate collective reputation.450 Nonetheless, 

a GI can be regarded and protected as such nationally, while it could be considered as 
“generic or semi-generic” internationally.451 This is possible to observe in, for example, 
the long list part of the Code of Federal Regulations, where many European GIs such 
as Chablis or Champagne are regarded as semi-generic in the United States.452  Despite 
the similarity between trademarks and GIs, the latter stand for what Gangjee calls 
“customary best practices” that have developed to warrant specific quality 
standards.453  
 
While both trademarks and GIs exercise their communicative function to regulate 
signs present in the marketplace454, trademarks are private sector tools that focus on 
the conditions of competition, rather than in providing information, while they anyway 
require the public sector to enforce them.455 On the other hand, GIs (meaning the 
European GIs) are considered instruments of public policy.456   
 

 
443 TRIPS Agreement, art 18. 
444 TRIPS Agreement, art 22(1). 
445 WIPO (n 351) 21-22. 
446 WIPO (n 257) 
447 ibid. 
448 WIPO (n 351) 22. 
449 ibid. 
450 IGD (n 75) 3. 
451 27 CFR § Code of Federal Regulations 4.24 
452 27 CFR § Code of Federal Regulations 4.24 
453 Dev Gangjee (n 28) 1267. 
454 ibid 1254. 
455 Tim Josling (n 437) 349. 
456 ibid. 
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Now, losing exclusivity of a trademark or expropriation of it, due to the existence of a 
GI, represents a grim prospect for a trademark owner.457 In such a situation, between 
previously registered trademark a GI, there seem to be three clear cut positions. Some 
think a trademark should win. Some others that a GI should, and the third option, 
supports coexistence of both.458 
First, the trademark would prevail, by using the “first in time, first in right” principle459, 
as it has history and tradition in conflict resolution. 460  Second, the GI should be 
allowed to reclaim the term unfairly taken by the trademark. At this point some authors 
focus on the alleged misunderstanding of the collective nature of GIs. 461  Third, 
coexistence of both, but the trademark would lose its exclusivity. 462 

 
Also, the scope of protection of GIs is another subject that brings discord. In 
relation, for example if the protection should include, beyond misleading and 
confusing or terms of evocation/comparison namely “like”,“styles” or “kind”.463 
Emigration has also caused conflict, as emigrants called their places or 
foodstuffs the same name they were originally called elsewhere. 464  This 

particular point, is exemplified in the two Consorzio di Parma cases.465 

 
3.4.2. EU vs. US perspectives 

 
As Josling expresses it, the contrasts in form and substance of GI protection between 
the EU and the US have long been a transatlantic “trade irritant” 466 In the beginning 
of the research phase of this work it was simply interesting to find such dissent in 
conceptions on geographical indications, but after getting acquainted with the existing 
bibliography it would seem that the subject starts in the concept of terroir. 

 
Josling observes that the concept of terroir is useful depending on two issues. First, 
relying on the quality of information it conveys. If used as “proxy for information” able 
to reliably convey the provenance of a product, thus making it beneficial for correcting 
information asymmetries. On the contrary if the link between quality and location is 
not reliable then it may have an outcome restricting competition. Here the cultural 

 
457 Burkhart Goebel and Manuela Groeschl (n 434) 361-362. 
458 Lina Montén (n 357) 328—330. 
459 ibid 329. 
460 Dev Gangjee (n 28) 1262—1263. 
461 Lina Montén (n 357) 329. 
462 ibid. 
463 Irene Calboli (n 268) 292. 
464 Burkhart Goebel and Manuela Groeschl (n 434) 362. 
465 Dev Gangjee (n 28) 1270—1274. 
466 Tim Josling (n 437) 338. 
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aspect remains peripheral.467 Secondly, if it incentivizes development or not, as if it 
does not it would restrict competition. 468 
 
The difference of how Americans and Europeans consider IP, would seem to be very 
deeply ingrained in society. As exemplified by Hughes, Americans prefer meritocracy, 
and the use of IP for creation of wealth, meanwhile the Europeans favor tradition, and 

regard IP as an entitlement from an established status of an auteur.469 

 
Moreover, the U.S. government470, some authors as Broude and Watson also regard 
GIs as protectionist 471 , and that its practices in the usage of communal rights to 
incentivize traditional production 472  would reduce competition and encourage 
monopolization.473 Besides, the quality-origin link is seen as exaggerated by the EU, 
and that the level of protection guaranteed by EU law actually prevents that accurate 
information reaches consumers.474  

 
Annette Kur observes that there is a cultural gap that separates societies with rich and 
long history of agriculture and craftmanship from immigrant nations (U.S and 
Australia). 475 This wording avoids – quite refreshingly – using the narrative of the old 
and new world that so many other authors employ, while it basically expresses the 
same. 
Whereas a product is named as a homage to a place where the owner got the skills in 
the first place, and decides to create a product in a more relaxed way.  
Related to protection, it can also depend on honoring and preserving traditional ways 
of producing local traditional products, not only on consumer perception and risk of 
being misled.476 

 
While it is likely not going to achieve the same amount of protection that would with 
an International Multilateral Agreement, the EU has successfully negotiated many 

 
467 Tim Josling (n 437) 338. 
468 ibid 339. 
469 Justin Hughes (n 242) 334—335. 
470 William Watson, ‘Reign of Terroir: How to Resist Europe’s Efforts to Control Common Food Names as 
Geographical Indications’ (CATO Institute, 2016) <https://www.cato.org/policy-analysis/reign-terroir-how-
resist-europes-efforts-control-common-food-names-geographical> accessed 12 January 2022 
471 Tomer Broude (n 322) 680, William Watson (n 470). 
472 William Watson (n 470). 
473 Lina Montén (n 357) 340. 
474 William Watson (n 470).  
475 Annette Kur et al (n 392) 421. 
476 ibid. 
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preferential trade agreements that contribute to the protection of GIs. 477  These 
agreements help indeed to gain terrain for the sui generis system. The U.S. might have 
realized the same, as they are executing the same strategy, gaining terrain with their 
trademark system. 478  

 
This is exactly the way in which, for example, GIs were adopted in Latin America, due 
to negotiation of Association Agreement with the EU, where GIs are seen as an 
opportunity for local communities, in addition to having a clear spillover effect in 
tourism.479  
 

4. LABELS, CONFLICT AND PUBLIC HEALTH 
 

4.1. POSSIBLE CONFLICT BETWEEN LABEL SCHEMES 
 

4.1.1. Product Reformulation 
 

While there is insufficient data about the influence of FOPNLs on development of 
healthier products through product reformulation480, as discussed in section 2.4.1., 
product reformulation is a secondary expected outcome of FOPNLs like Nutri-Score. 
Nonetheless, it is known that it would impact products differently, depending on 
whether products can or cannot be reformulated. 
 

4.1.1.1.  In relation to GIs 
 

The facts is that GIs cannot be reformulated, be it for their compositional or for 
their traditional characteristics.481  Moreover, as it is possible to observe in sub-
section 3.1.4.4., GI products based in TK, would not be able to retain their 
traditional qualities where the TK is located, if substantially modified.482 
 
EU farmers are concerned that the nutritional contribution of their products would 
be disregarded by color coded schemes483, such as Nutri-Score. 
 

 
477 Stefan Brocza, ‘The EU System for the Protection of Geographical Indications and Its External Dimension’ 
(2018) 8(1) Korea Legislation Research Institute, 114—115. 
478 ibid 115. 
479 Adriana Campos, ‘Progress in Latin America in the application of geographical indications and appellations of 
origin’ (CAESPA, San Jose 2011). 
480 Commission (n 14) 14—15. 
481 ibid 18. 
482 N. Lalitha and Soumya Vinayan (n 29) 24—25. 
483 Commision (n 14) 18. 
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In relation to how consumers choose products rated by Nutri-Score. Scarborough 
observes that when consumers are exposed to color-coded nutrient-specific labels, 
such as Nutri-Score, they tend to avoid products rated red and choose products 
rated green, thus, disregarding the healthfulness of food.484 Consequently, many 
quality rich, well known and well regarded products such as Feta485, Parmegiano 
Reggiano and Grana Padano have all been graded D(orange color). 486  AOP 
Roquefort with an E (red color).487 There is a clear possibility, taking as basis the 
aforementioned study, that rating and colors cause unforeseen outcomes in 
consumer purchase decisions, and this could affect GI products. 

 
Nonetheless, olive oil previously graded as D or C at best, seems to be now a special 
case. Due to recent modifications to the Nutri-Score algorithm, the product will 
now receive a B score due to its known health benefits.488  

 
Hence, could this mean that the Nutri-Score can be later on adapted to be more 
comprehensive towards European traditional foodstuffs, such as GI foodstuffs? 

 
4.1.1.2. In relation to Ultra-Processed foods 

 
Several studies have pointed at ultra-processed foods as causes of NCDs, 
considering them serious challenges to public health.489 Ultra-processed foods are 
known for their aggressive marketing approach, which translates to top sales.490 So 
what are these types of food? Trish Cotter suggests that ultra-processed food is not 
real food,491 Shuo Wang adds that this is because ultra-processed foods are devoid 
of nutritional value.492 
 

 
484 Peter Scarborough et al, ‘Reds are more important than greens: how UK supermarket shoppers use the 
different information on a traffic light nutrition label in a choice experiment’ (2015) 12(151) International Journal 
of Behavioural Nutrition and Physical Activity, 8. 
485 Open Food Facts, ‘Feta rating by Nutri-Score ’ (Open Food Facts, 23 March 2019) 
<https://world.openfoodfacts.org/product/5201301540584/feta#:~:text=Nutri%2DScore%3A%20D,not%20be
%20taken%20into%20account.> accessed 10 January 2022 
486 Authentico, ‘Il Parmigiano Reggiano nel mirino del Nutriscore: la lettera scarlatta è la D’ (Authentico, 31 
March 2022) <https://world.openfoodfacts.org/product/5201301540584/feta#:~:text=Nutri%2DScore%3A 
%20D,not%20be%20taken%20into%20account.> accessed 10 May 2022 
487 AFP, ‘Le Roquefort, visé par un classement défavorable par le Nutri-Score, demande à être exempté’ (Le 
Figaro, 11 October 2021) < https://www.lefigaro.fr/conso/le-roquefort-vise-par-un-classement-defavorable-par-
le-nutri-score-demande-a-etre-exempte-20211011> accessed 10 March 2022 
488 Nutri-Score, Update of the Nutri-Score algorithm, Yearly report from the Scientific Committee of the Nutri-
Score 2021 (Ministère de la Santé 2021) 28. 
489 Amelia Marti (n 30) 1. 
490 Trish Cotter et al, ‘Warning: ultra-processed – A call for warnings on foods that aren’t really foods’ (2021) 
6(e007240) BMJ Global Health. 1. 
491 ibid. 
492 Shuo Wang et al (n 31) 4. 
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In a study about the limits of product reformulation in ultra-processed foods by 
Gyorgy Scrinis and Carlos Augusto Monteiro 493 , they argue that product 
reformulation – also called negative-nutrient reformulation – not only has 
limitations but potential risks, and that policies that encourage reformulation may, 
in fact, provide scientific and political legitimacy for the rampant consumption of 
ultra-processed goods.494  

 
Ultra-processed foods, are designed to create hyper-palatable product and are the 
target of reformulation policies. 495  Nonetheless, to produce them, already 
processed ingredients are used496, which are not considered by said policies.497 
These ingredients that make ultra-processed foods can be for example additives 
that imitate natural foods or mask undesirable qualities in the final product.498  
 
The exchange of nutrients-to-limit for quality ingredients is not the focus of 
reformulation.499 Due to this, these products are cheap to produce and cheap to 
buy, designed to be hyper-palatable, the results regarding health benefits of this 
“mal-substitution” of ingredients is questionable.500 Validation of ultra-processed 
foods’, reformulation is seen as “the unobtrusive strategy”, consumers diet would 
not change as they would still be consuming ultra-processed foods. This would 
come at the cost of minimally processed traditional foods. Besides, food 
manufacturers’ compliance with regulations may act as a possible protection of 
future litigation.501  

 
While the healthcare community is very aware that the global pandemic of NCDs 
has its origins in our western ultra-processed food diet, society has been slow to 
initiate any interventions other than public education, which has been ineffective, 
in part due to food industry interference.502 Ultra-processed food has been linked 
to change in healthy gut bacteria, known for influencing nutrient absorption and 
metabolism, among other functions.503  

 
493 Gyorgy Scrinis and Carlos Augusto Monteiro (n 32). 
494 ibid 250. 
495 ibid 248—249. 
496 ibid 248. 
497 ibid. 
498 The authors list colorants, flavorings, artificial sweeteners and emulsifiers. 
499 Gyorgy Scrinis and Carlos Augusto Monteiro (n 32) 249. 
500 ibid. 
501 ibid 250. 
502 Robert H. Lustig, ‘Ultraprocessed Food: Addictive, Toxic, and Ready for Regulation’ (2020) 12(11) PMID, 1. 
503 Amanda Cuevas-Sierra et al, ‘Microbiota differences according to ultra-processed food consumption in a 
Spanish Population’ (2021) 13(2710) MDPI <https://www.mdpi.com/2072-6643/13/8/2710> accessed 15 
January 2022, 1. 
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4.1.2. Consumer Confusion  

 
Consumer confusion is by no means a newly identified problem. In a study conducted 
by Mitchell and Papavassiliou, findings support that an increasing amount of 
information products display can lead to suboptimal decisions as result of an overload 
of information that confuses consumers. 504   In other words, this can lead to 

information overload that leads consumers to make bad decisions.505 
 
Confusion results for example in consumer dissatisfaction and poorer brand image 
among others.506 Taking in consideration that the reputation of a product can affect 
the effectiveness of the label.507  
Moreover, ambiguous, misleading, and inadequate information cause consumer 
confusion.508 Consequently, consumers that are confused, are less capable to process 
information or come up with a good choice.509 Label proliferation worsens uncertainty, 
causing a decrease in informativeness of labels.510 The fact that multiple labels have 
different standards can exacerbate label confusion in the eyes of consumers. 511  
 
This thesis observes that when labelling with both Nutri-Score and GIs, there is a risk 
of consumer confusion in placing two different labelling systems which inform of 
different qualities in foodstuffs packages at the same time. This would lower the 
capacity of both labelling schemes to convey information about quality to consumers. 
More studies on consumer confusion regarding this specific subject should be done, 
this thesis only focuses on the fact that this problem may exist.  
 

4.2. LIKELY EFFECT OF NUTRI-SCORE RATING IN GIS 
 

4.2.1. Economical effects 
 

 
504 Vincent-Wayne Mitchell and Vassilios Papavassiliou, ‘Marketing causes and implications of consumer 
confusion’ (1999) 8(4) Journal of Product & Brand Management, 319. 
505 Minjing Peng et al, ‘How does Information Overload Affect Consumers’ Online Decision Process? An Event-
Related Potential Study’ (2021) 15(695852) Front. Neurosci. 1. 
506 Vincent-Wayne Mitchell and Vassilios Papavassiliou (n 504) 320. 
507 Rick Harbaugh et al, ‘Label Confusion: The Groucho Effect of Uncertain Standards’ (2011) 57(9) Management 
Science, 0. 
508 Vincent-Wayne Mitchell and Vassilios Papavassiliou (n 504) 320. 
509 ibid 330. 
510 Rick Harbaugh et al (n 507) 0. 
511 Rick Harbaugh et al (n 507) 12. 
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As we have seen, GI foodstuffs are complex product. That ensure a better return 
regarding raw material, by way of how they facilitate market access among 
supply chain actors, and this may attract small producers.512 

 
The findings of a very recent study about the controversy raised by the Nutri 
Score in Italy, identifies the current conflict-free coexistence of various labelling 
schemes, including the Nutri-Score.513 While that statement is true, this thesis 
would like to add to this statement that, Nutri-Score has a different way of 
proceeding in comparison to other FOPNL schemes, for example endorsement 
schemes as the Green Keyhole aim to help the consumer make a healthier 
choice like Nutri-Score, but the way in which it realizes this objective is 
substantively different. The keyhole is only displayed in products that complies 
with its criteria, thus, is not displayed in products that do not. Conversely, an 
EU-wide harmonization of the Nutri-Score would require that all pre-packed 
products display said FOPNL. This thesis observes that this may happen only 
during the time that Nutri-Score is optional, and products are not mandated to 
comply with it. 
 
A strong opposition to Nutri-Score comes from Italy, which is why researchers 
have focused in this country. For example, Fialon asserts said opposition takes 
place because the Italian agricultural industry tends to dominate the debate 
over public health structures.514 Which has, in turn, led to the politization of the 
matter, having as an outcome mistaking economic interests with public health 
ones.515 
 
So taking a closer look at Italian GIs and a Greek one. As Lukas Flinzberger 

expresses “not all GIs are small fish”, for example Feta cheese reaches 400 million 
Euros in annual exports516 and Parmegiano Reggiano, experienced a turnover of 2,7 

 
512 Dominique Barjolle et al, ‘Public Policies and Geographical Indications’ in Elizabeth Barham and Bertil 
Sylvander (eds), Labels of Origin for Food: Local development, global recognition (Cabi 2011) 97. 
513 Morgane Fialon et al, ‘Legitimacy of Front-of-pack Nutrition Labels: Controversy Over the Deployment of the 
Nutri-Score in Italy’ (2021) 10(9) MDPI 
<https://www.ncbi.nlm.nih.gov/pmc/articles/PMC8467858/#:~:text=Almost%2080%25%20of%20participants
%20declared,the%20best%20nutritional%20quality%20(vs. > accessed 10 June 2022, 2. 
514 ibid 12. 
515 Ibid. 
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billion Euros in 2021.517  However, there are also GI producers that are SMEs. And it is 
expected that the different impact allocation of financial and human resources would 
generate a worse outcome on SMEs.518  

 

Preference of GI foodstuffs seem to be based mainly on the perceived quality of 
the product, while other elements such as the connection with tradition, health, 
desire to support rural producers and even benefits arising from environmental 
factors are also important. 519  Nutri-Score rating next to the GI logo would 
compose to different sets of information, which would result consumer 
confusion, and this would cause economical losses to GI foodstuffs, there are 
no studies available pointing out to the real loss, but it is understood that there 
will be one. 

 
4.2.2. Detrimental to the image of the product 

 
Serge Hercberg mentions that the label does not identify food as being “healthy 
or unhealthy”, rather it informs if the product is “more or less favorable to 
health”.520 But how is it possible to convey this exact aim to consumers? This is 
tough, Nutri-Score has in its favor that it is easy to understand and simple. 
Perhaps trusting on that, it does not provide any kind of guidance on how it 
works. The rating Nutri-Score provides about a specific product, leaves a lot of 
leeway for consumers to make their own assumptions about the general quality 
of products, so much so, that they could easily end up creating a wrong image 
about the product, be it positive or negative, or even changing the opinion they 
previously had, depending on the score it receives from Nutri-Score. 
 
Therefore, there is a possibility, that the rating composed of a letter matched with a 
color, would suggest the consumer whether a food is good or bad, even though this is 
not the aim of Nutri-Score.  
 

 
517 News Italian Food.Net, ‘Exports drive revenue growth for Parmigiano Reggiano PDO’ (News Italian Food.Net, 
20 July 2022) < https://news.italianfood.net/2022/07/20/exports-drive-parmigiano-reggiano-pdos-turnover-
growth/> accessed 20 July 2022 
518 Commission (n 14) 15. 
519 Dominique Barjolle et al (n 512) 100—101. 
520 Serge Hercberg et al, ‘The Nutri-Score nutrition label: A public health tool on rigorous scientific evidence 
aiming to improve the nutritional status of the population’ (2021) 92 International Journal for Vitamin and 
Nutrition Research, 1. 
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Moreover, the function of Nutri-Score to communicate if a product is more or less 
favorable is basically a nutrition claim. As defined by the Health Claims Regulation, a 
claim is “(…)any message or representation, which is not mandatory under 
Community or national legislation, including pictorial, graphic or symbolic 
representation, in any form, which states, suggests or implies that a food has 
particular characteristics”521, consequently a nutrition claim is defined as “any claim 
which states, suggests or implies that a food has particular beneficial nutritional 
properties”522 due to the caloric value523, or nutrients or other substances524.  

 
Thus, product diversity would be affected. And this would contravene what EU 
law regarding quality schemes provide. As regulation (EU) No 1151/2012 
establishes that the diverse range of products is linked to a fair reward perceived 
by producers for their efforts, this requires that first, they are able to 
communicate to consumers the characteristics of their products. 525 Second, 
that are able to correctly identify their product on the marketplace.526 Besides 
Article 45(1)(f) provides that “producer organizations and inter-branch 
organizations are entitled to take measures to enhance the value of products 
and, where necessary take steps to prevent or counter any measures which are, 
or risk being, detrimental to the image of those products”.527 
 
Which means that GI foodstuffs represented by their organizations could be 
able to prevent the damage to their products image. 

 
4.3. PUBLIC HEALTH AND TRADE BALANCE 

 
4.3.1. Big Food and Big Tobacco 

 
In this subsection, there is a comparison between two industries, one related to 
plain packaging (big tobacco) and another connected to FOPLSs (big food), 
both concerns of public health. FOPLSs not only aim to provide quality 
nutrition advice for consumers, but one of its secondary effects is product 
reformulation. Among the many types of foods in existence, many sustain 

 
521 Quality Schemes Regulation, art 2(1). 
522 Quality Schemes Regulation, art 2(4). 
523 Quality Schemes Regulation, art 2(4)(a). 
524 Quality Schemes Regulation, art 2(4)(b). 
525 Quality Schemes Regulation, preamble 3. 
526 Quality Schemes Regulation, preamble 3. 
527 Quality Schemes Regulation, art 45(1)(f). 
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different amounts of processing, a big amount of it is composed of foods 
produced by big food. Big food is responsible for ultra-processed foods which, 
unlike GIs foodstuffs, can be reformulated. Why does this matter? The idea 
behind this is to present a parallel among two very connected industries, a 
relation that has been copiously studied and warned about. 

 
This thesis argues that while it is important and necessary to have FOPLSs 
harmonization in the EU, it also matters to know what kind of products we will 
end up with after product reformulation has happened. 
 
Tobacco is said to be “the only legal product that kills up to half of its users when used 
exactly as intended by the manufacturer”.528 This thesis would beg to differ, as there is 
wide evidence that ultra-processed food have great potential to be part of that 
definition side by side with tobacco. 

 
Can Tobacco be made less harmful? Well technically, yes. By making it less addictive, 
less toxic and less palatable per unit.529 Some think that a regulatory framework should 
make that happen.530 After reviewing existing literature, this thesis would submit that 
the above-mentioned opinion has not aged well.  

 
Kelly Brownell and Kenneth Walker have researched this subject in the U.S. and 
have been able to make a compelling comparison between big tobacco and big 
food, that seems multileveled and argument rich. A notorious difference is the 
fact that while big tobacco produces a single product, big food has an array of 
products and producers can vary drastically in size.531 Meanwhile from another 
angle, big food can be organized, politically powerful, and represented by 
lobbyists, like big tobacco.532 
To be in front of a rampant problem such as obesity and unhealthy eating, 
means that the amount and type of food must change that translates in the food 

 
528 Pan American Health Organization, ‘Tobacco Control’ (PAHO) <https://www.paho.org/en/topics/tobacco-
prevention-and-control#:~:text=Tobacco%20is%20the%20only%20legal,as%20intended%20by%20the%20 
manufacturer.> accessed 01 June 2022 
529 Ron Borland, ‘A strategy for controlling the marketing of tobacco products: a regulated market model’ (2003) 
12 Tobacco Control, 375. 
530 ibid. 
531 Kelly D. Brownell and Kenneth E. Warner, ‘The Perils of Ignoring History: Big Tobacco Played Dirty and 
Millions Died. How Similar is Big Food?’ (2009) 87(1) The Milbank Quarterly, 263. 
532 ibid. 



  
 

68 

more at risk is the most processed one, the one that happens to be the one with 
highest profit margin, and sold by major players. 533 
 
As this study argues, the industry has two options, to continue as it is and get 
in the way of progress and continue with a simple but efficient rhetoric or 
choose to promote health. History tells us Big Tobacco did the former.534 The 
“Big” strategy — as it seems, is point by point pretty similar to Big Food and Big 
Tobacco strategy — may include making sure that the conversation stays in the 
importance of personal responsibility, encouraging fears over losing personal 
freedom and to undermine opposing studies as junk science.535 In sum, in light 
of the choices taken by Big Tobacco expressed in human losses, where profits 
were the motivator, Big Food has the opportunity to learn from that experience 
and choose to do changes by means of voluntary self-regulation or follow what 
is prescribed by regulation, or follow the narrative of Big Tobacco.536 On the 
other hand, can Big Food be trusted with self-regulation, from the experience 
with Big Tobacco? It would look like it cannot.537 
 
Nonetheless, it seems that some possible developments have been the creation 
of products with less of those harmful substances (such as sugar, fat, salt, trans 
fats) or fortified products.538 But not all go all the way to the point where change 
is achieved.  
For example, the replacement substances to trans fats removed products are 
substantially more harmful.539  
 

 
4.3.2. Beyond Tobacco Plain Packaging 

 
 

The Panel in Australia’s TPP case, observe that these measures are ‘apt to, and 
do in fact, contribute’ to its public health objectives, provide a foundation for 
future findings that other countries’ regimes will contribute to similar 

 
533 Kelly D. Brownell and Kenneth E. Warner (n 531) 264. 
534 ibid. 
535 ibid 265—266. 
536 ibid 287. 
537 ibid 283—284. 
538 ibid 283. 
539 ibid. 
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objectives.540 Importantly, the decision confirms that the protection of public 
health is well-recognized as a legitimate objective for the purposes of WTO 
agreements.541 

 
The TPP raises various issues, among them the debate regarding the intrusiveness of 
international obligations over a state policy sovereign right to regulate, especially when 
protecting health.542 While there have been other cases about tobacco control measures 
in the international trade setting,543 no other case managed to attract attention as the 
Tobacco plain package case, as it sought a balance between public health and trade 
interest. The main issue in this case, revolved around the TPP measures consistency 
regarding Article 2.2 of the TBT Agreement and Article 20 TRIPS. 544 TPP measures 
were found to be trade restrictive by the panel Nonetheless, they were found not more 
trade restrictive than necessary, as they contributed to the protection of public 
health.545 

 
So, moving on, do plain packaging and health warnings on tobacco packs work? The 
large number of studies conducted on the subject convey mixed outcomes, there is no 

agreement. On the other hand, some studies acknowledge that plain packaging is 
not a silver bullet546, but it arguably works in relation to reducing smoking 
prevalence, brand awareness and appeal of the package.547 Studies focusing on 

smoking of young people, show that the size of health warning labels in tobacco plain 
packaging does matter, as it enhances the negative associations of tobacco, thus, 
lessening its appeal.548, 549, 550 Especially if they are pictorial health warnings that result 
in strong emotional reactions, in comparison to text-only warnings.551 When a pack is 

 
540 Andrew Mitchell and Theodore Samlidis, ‘The Implications of the WTO Tobacco Plain Packaging Disputes for 
Public Health Measures’ (2021) 70(4) International & Comparative Law Quarterly, 14. 
541 ibid 6—7. 
542 Henok Asmelash and Edoardo Stoppioni, ‘Balancing between Trade and Public Health Concerns: The Latest 
Step in the Plain Packaging Saga’ (Ejil Talk, 8 August 2018) < https://www.ejiltalk.org/balancing-between-trade-
and-public-health-concerns-the-latest-step-in-the-plain-packaging-saga/> accessed 10 May 2022 
543 Henok Asmelash and Edoardo Stoppioni (n 542). 
544 ibid. 
545 Henok Asmelash and Edoardo Stoppioni (n 542). 
546 Constantine Vardabas et al, ‘Plain packaging of tobacco products in the European Union: an EU success story?’ 
(2017) 50(1701232) European Respiratory, 3. 
547 ibid 2. 
548 David Hammond, ‘Health warning messages on tobacco products: a review’ (2011) 20(5) Tob Control 
<https://pubmed.ncbi.nlm.nih.gov/21606180/> accessed 10 February 2022 
549 Seth M. Noar et al, ‘The impact of strengthening cigarette pack warnings: Systematic review of longitudinal 
observational studies’ (2016) 164 Social Science & Medicine 
<https://www.sciencedirect.com/science/article/pii/S0277953616302921> accessed 12 February 2022,  
550 Daniella Germain et al, ‘Adolescents’ perceptions of cigarette brand image: does plain packaging make a 
difference?’ (2010) 46(4) J Adolesc Health.  
551 David Hammond (n 548) 327. 
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stripped from its “branding personality”, this contributes to a negative perception 
associated with the product. 552 Yet another study finds that warning policies should be 
a global priority553  
 
Conversely, there are also studies that oppose these views. A trial conducted in a time 
frame of three months554, found out that graphic warning labels and plain package in 
tobacco products did not lower participants positive perception of tobacco, while they 
were informed about health concerns555, lastly participants 0nly considered quitting.556 
 
It seems that there are many pandemics happening at the same time. In fact, Tobacco 
and its effects have as well been called a pandemic. 557  Notwithstanding, if plain 
packaging works or not, something undeniable is that the door opened by the decision 
reached in the TPP case, makes not only possible for other countries to fend against 
the Tobacco pandemic, but also, it creates a way to address the NCDs pandemic by 
means of FOPNLs.558 Regulatory measures that affect the graphical presentation of 
products that started with TPP, constitute a clear trend.559 This trend seems to be 
advancing towards other products, especially those perceived as unhealthy such as 
some foods and drinks.  

 
This rapidly growing category of regulations measures that affect product presentation 
have been referred to as “space appropriation measures”560, among them there are, for 
example, disclosure schemes or presentation requirements.561 As Alemanno observes, 
the difference between information schemes and these new packaging requirements is 
their goal.562 While the former seek to overcome information asymmetries, the latter 
seek to limit or dissuade the consumption of certain products taken as unhealthy.563 
 

 
552 Daniella Germain et al (n 550) 390—391. 
553 Seth M. Noar et al(n 549) 118. 
554 David Strong et al, ‘Effect of Graphic Warning Labels on Cigarette Packs on US Smoker’ Cognitions and 
Smoking Behavior After 3 months: A Randomized Clinical Trial’ (2021) 4(8) JAMA Netk Open 
<https://jamanetwork.com/journals/jamanetworkopen/fullarticle/2782665> accessed 12 February 2022, 1. 
555 David Strong et al (n 554) 5. 
556 ibid 8. 
557 Henok Asmelash and Edoardo Stoppioni (n 542). 
558 Andrew Mitchell and Theodore Samlidis (n 540) 1. 
559 Alberto Alemanno and Enrico Bonadio, ‘Introduction: setting the scene’ in Alberto Alemanno and Enrico 
Bonadio (eds), New Intellectual Property of Health (Edward Elgar 2016) 1. 
560 Alberto Alemanno, ‘Unpacking plain packaging and other standardization requirements in the light of 
behavioural sciences’ in Alberto Alemanno and Enrico Bonadio (eds), New Intellectual Property of Health 
(Edward Elgar 2016) 16. 
561 ibid 15. 
562 ibid. 
563 ibid. 
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Health warning labels on Tobacco Plain Packaging (TPP) are considered low-cost yet 
an effective measure 564  The same is said about FOPNL schemes, considered an 
affordable solution, that assures choice will be respected and is based on information 
that is easy to implement. 565 This second point, regarding choice, seems to be the more 
appealing from a political point of view. 566  After all some products perceived as 
unhealthy or less so, are still able to be in the market, while stigmatized. 567 There is 
indeed, a risk that behaviorally informed interventions (BII) will not last, and sooner 
or later consumers may go back to old patterns. 568 Here comes the moral aspect, BII 
do not form character, but on the contrary weaken our capacity of self-control. 569 In 
other words, do people stop smoking because they want to or because they are 
momentarily afraid? This stays as an open question.  

 
4.3.3. TPP, FOPLSs and Nudging as tools 

 
Alemanno describes that contrary to regular forms of public intervention, nudging 
seeks to influence choices by way of “persuasive, smart and choice-preserving 
instruments”.570 While these behaviorally informed regulations based on “nudge” are 
not as coercive in comparison to traditional regulatory interventions, they may be in 
conflict with our principle of autonomy. 571  Also private companies have used this 
strategy, to “shape retail environments” and nudge consumers towards unhealthy 
foods.572 
In this light, FOPNL seems to be a textbook case of nudge, as well as all other 
standardization requirements, TPP also included. They fulfill all the criteria proposed 
by Bovens. 573 Nudging does not restrict choice, nonetheless, the targeted action is not 
the result of an autonomous choice, for this purpose it involves the use of cognitive 
biases. 574 
 
Alemanno observes that it is up to citizens to accept, that someone designs what is good 
and what is bad.575 Which begs the question, as both sides have made use of nudges, 

 
564 Paul Cairney et al, Global Tobacco Control (Palgrave 2012) 
565 Alberto Alemanno (n 560) 34. 
566 ibid. 
567 ibid. 
568 ibid 37. 
569 Alberto Alemanno (n 560) 37. 
570 Alberto Alemanno (n 560) 18. 
571 ibid. 
572 Olivier De Shutter, Towards a common food policy for the European union: The policy reform and realignment 
that is required to build sustainable food systems in Europe (iPES FOOD 2019) 73. 
573 Alberto Alemanno (n 560) 32. 
574 ibid 31. 
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meaning the food industry and FOPLS schemes: when are we making a conscious 
choice as consumers? 
 
4.3.4. Public health and Nutri-Score  

 

An EU-wide FOPLS Nutri-Score is seen as a short-term policy proposal that 
address the failures to create a healthy food environment576 Chantal Julia and 

Serge Hercberg observe that FOPLSs are meant to aid consumers to select healthier 
alternatives among processed products. Though, the food industry opposition is 
manifested due to worries that their sales will be lower. From a public health 
perspective, ultra-processed foods are products one should avoid, due to their 
unhealthy content, and because of their habit-forming capabilities. 577 
 
On the other hand, they observe a risk that resides within FOPLSs, a certain health 
aura they provide to slightly “better for you” ultra-processed foods.578 This word of 
caution seems important, in the sense that reformulated or not, these ultra-processed 
products are still ultra-processed. The Nutri-Score seems to provide a health-washing 
effect for certain products that are able to be reformulated in order to get a better grade. 
 
The Nutri-Score is currently being investigated579 by the Italian antitrust authority the 
Autorità Garante dela Concorrenza e del Mercado (AGCM), investigations on the 
Nutri-score are currently ongoing.580 As the FOPLS Nutri-Score may have an adverse 
effect on sales, exports, and consumption of Italian products. 581  Besides, the 
authorities are concerned that consumers can be misled by it. 582 
Cotter observes that public health could learn a thing or two about marketing, and 
build “meaning” around the term ultra-processed.583  Thus, making a parallel with 
another dangerous product, where public health was able to get some terrain back for 
consumers, where science about tobacco’s consequences in health were matched with 
marketing techniques.584 

 
576 Olivier De Shutter (n 572) 69. 
577 Chantal Julia and Serge Hercberg (n 171) 320. 
578 ibid. 
579 The investigation is currently open as it started in the year 2021. 
580 Autorità Garante della Concorrenza e del Mercato, ‘Italian Competition Authority: investigations have been 
started on the NutriScore labelling system and the Yuka app’ (Autorità Garante della Concorrenza e del Mercato, 
22 November 2021) < https://en.agcm.it/en/media/press-releases/2021/11/PS12131-PS12183-PS12184-PS12185-
PS12186-PS12187> accessed 08 February 2022 
581 ibid. 
582 ibid. 
583 Trish Cotter et al (n 490) 2. 
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CONCLUSIONS 
 
 

These conclusions provide to give answer to the main research question and the two 
subgroups. 
After having reviewed the functioning and origins of the labelling law and law regarding 
the protection of GIs in the EU, is possible to observe that there is a conflict. There are 
ways in which how GI can be protected in this eventuality by means of the Quality Schemes 
regulation. It is interesting to observe how this would unfold in the upcoming months 
before the EU-wide FOPNL scheme harmonization.  
This thesis observes that while said harmonization is needed and expected, it will not come 
easy, and at risk of GI foodstuffs for example. After careful research, we can observe that 
GI foodstuffs, are not able to obtain a better their rating from Nutri-Score, as they cannot 
be reformulated, as other products do – ultra-processed ones for example. This would 
affect GIs in these ways: First, economic loss to the producers of GIs, especially to SMEs 
which will affect rural communities where GIs are produced.   
 
Second, in relation to the functionality of Nutri-Score. This thesis argues that Nutri-Score’s 
strong characteristics such as being easy and simple to understand by consumer, would 
backfire, as the ratings it provides leave a lot of leeway for consumers to make their own 
assumptions of a product as being positive or negative. This critically deviates from what 
originally Nutri-Score seeks to convey – which is to inform if a product is more or less good 
to health – this can impact negatively the image of GI product. Which would arguably 
affect the GI product’s capacity to communicate the characteristics of the product defined 
as GI foodstuffs that the Quality Scheme regulation provides for. At which point 
organizations that represent GI products would be able to use their capability to protect 
their products of measures that have the risk of being detrimental to the image of GI 
products, as provided also by the Quality Schemes regulation. 
 
Thirdly, GIs and Nutri-Score are not able to work together, as when these are used 
concurrently there is a real risk of creating consumer confusion arising from the two 
different sets of information provided by Nutri-Score and GIs. Besides, when this happen 
the Nutri-Score would not fulfill the requirements presented by Article 36 of the FIC 
regulation, that require that information should not be misleading, ambiguous, or 
confusing. 
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Lastly, this thesis observes that another subject would also require further research. This 
subject is related to the capacity of Nutri-Score to encourage product reformulation 
without regarding which food is able to be reformulated. This is the case of ultra-processed 
food. It is surprising to observe that there is so little attention given to this important 
problem. Being so that ultra-processed food reformulation is seen as a way give legitimacy 
– political and scientific – to the perpetuation of consumption of addictive food, devoid of 
nutritional value that is also regarded as a cause of NCDs.  
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FIGURES 
 
FIgure 1 Nutri-Score logo  

 
 
 
Figure 2 PDO logo 

 
Figure 3 PGI logo 
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